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SHAYEHHS ITYBJIYHOI'O IHTEPECY IIPHU 3ACTOCYBAHHI
NPUHIUIY MPOMOPHIMHOCTI Y HUBLIBHOMY
IMTPOLHECYAJIBHOMY IIPABI

CrarTs mMpUCBAYEHA JOCIHIHKEHHIO 3HAYSHHsI MyOIIYHOTO 1HTEpeCY y NMPHUHIMIN MPOIIOo-
PUIHOCTI B NHMBUIBHOMY CYyIOYMHCTBi. JlOBeJeHO, IO BpaxyBaHHS MyOJIYHOTO 1HTEpECYy €
000B’SI3KOBUM TIPH OITiHITI CYIIZICI0 CIIPABEUTMBOTO (PO3yMHOT0) OaiaHcy B MUTAHHI BTPyYaHHS
JIep>KaBU y MUPHE BOJIOMIIHHS MaifHOM, TIpaBa BIACHOCTI, cBOOOAy cioBa Tomno. [Ipu oMy 00-
TPYHTOBYETHCS, IO CY[UISI 3aBXKIA Ma€ CIIBCTABJISITH, MOPIBHIOBATH (BpaXxOBYBaTH) HASBHICTh
puBaTHOTO iHTepecy. [TyOmiunuii iHTepec B IUBITLHOMY CYIOYMHCTBI 00OB’SI3KOBO Ma€ Bpaxo-
BYBATUCS CYAJICIO y TUX CTIpaBax, (hakKTUIHI OOCTaBUHHU SIKUX 1€ BUMAararoTh.

Ku11040Bi cJjioBa: UBITBHE CYIOYMHCTBO, MPUHITUI TPOTIOPIIIHHOCTI, MyOIiYHUN iHTEpEC,
OastaHC iHTEepeCiB, BTpY4YaHHs Y MUPHE BOJIOJIIHHS MaifHOM, IPEAMET CYTOBOTO 3aXHUCTY.

IMocTanoBKka mpoodaemMu. [IpaBrIbHMIA 1| CBOEUACHUH PO3IIISI 1 BUPIIICHHS ITUB1Th-
HUX CIIpaB B YKpaiHi 3M1HCHIOETHCS 3 METOI0 €()eKTHBHOTO 3aXUCTy MOPYIICHUX, HEBH-
3HAHUX YH OCTIOPIOBAHMX IPaB, CBOOO UM iHTepeciB (Di3MUHUX 0Ci0, IIpaB Ta iHTEpeCiB
OPUINIHHX 0Ci0, iHTepeciB mepykasu (4.1 ct. 2 LITK Ykpainu B pemakmii 3.10.2017).

AHani3 11i€1 HOpMU CBITYUTB, 1[0 00’ EKTOM 3aXUCTY B LIMBIILHOMY TIPOIIECi € mpa-
Ba, cBOOOIH Ta iHTepecH (DI3MYHUX 1 FOPUIUIHUX 0Ci0, a Takox nepkaBu. llpu npomy
BKa3aHWU TIPOIECYTHHUH 3aKOH, 3aKPITUIIOI0YHN IHTEpeC K 00’ €KT CYIOBOTO 3aXHUCTy
HE KOHKPETH3YE, SIKUI came 1HTepec MiIarae IpaBoBOMY 3aXHUCTy: 3arajoM OXOPOHIO-
BaHUH 3aKOHOM, 3aKOHHUH, a00 IPUBATHHA, MyOIIYHAN YH CyCIiIbHUM iHTepec. TooTo
TEPMIiH «ITyOIigHUH iIHTEepec) 6e3MocepeIHhO HE BUKOPUCTOBYE€THCS 3aKOHOIABIIEM TIPH
nepepaxyBaHHi 00’ €KTiB 3aXUCTy IIMBUILHOTO TIpoliecy. Pa3zoM 3 THM, 3aKOHOJaBELb BCE
K Taku BKa3ye Ha myOmiuauil intepec y 3micti LIIIK Ykpainn (B pegaxuii 3.10.2017).

AHai3 ocTaHHIX gocaimxkeHb i mybaikamiii. [IpoOGremMu IpUHITUITY TPOTIOPIIiii-
HOCTI y IMBUILHOMY CYIOYHMHCTBI MEPiOANYHO OYyJIM MpeAMETOM HayKOBOi yBaru mij
PI3HUMHU KyTaMu JOCITIDKSHHS 1 PO3B’s3aHHS MPOoOIeM 3 00Ky BITUYM3HSHHUX Ta 3apy-
ObkHMX HayKoBIiB, 30kpema: C. C. AnekceeBa, 1. B. Bernenikrosoi, K. B. I'ycapora,
10.0. €srymiok, O. C. 3axaposoi, B. B. Komapoga, /1. /1. Jlycnenuka, [1. M. Pab6iHoBu-
4a, §I. M. Pomantoka, M. B. CaBumnna, A. O. CeniBanosa, C. B. [lleBuyka Ta iH. YTiM
pOJIb ¥ 3HAYCHHSI ITyOTIYHOTO IHTepEeCy IPH 3aCTOCYBAHHI IPHHIIAITY TIPOTIOPIIIHHOCTI
He Oyno mpeaMeroM 0e3mocepeHb0I HayKoBOI yBaru, 0COOJIIMBO B yMOBax pedopmy-
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BaHHS IMBUIFHOTO MPOIECYaTbHOTO 3aKOHOAABCTBA, IO i OOYMOBIIOE aKTyallbHICTh
1i€1 HAYKOBOI MyOJTiKallii Ta MoTpedy 3allOBHUTH HABEACHY HAYKOBY IPOTAJIMHY.

Mertoro wi€i cTaTTi € pO3KPUTTS 3HAYCHHS IyOIIYHOTO 1HTEpeCy MpHU 3aCTOCYBaH-
Hi HOBO{ 3acaJ¥l MIUBLUIHHOTO MPOIIECYATHHOTO 3aKOHOJABCTBA — MIPUHITUITY ITPOTIOPITIH-
HOCTI Ta TOCIIIKCHHS Crienu(iKy myOniqYHOTo iIHTepecy Mij Yac po3misLy KOHKPETHOT
LUBUIBHOI CIIPaBH CYICIO.

Bukaan ocnoBHoro marepiany. Kareropis «myOmiyHui iHTepec» mepeayciMm BH-
KOPHCTOBYETBCSI 3aKOHOJABLEM SIK CKJIaJ0Ba MPUHLUIY MPOMOPLIHHOCTI 1 KpUTEpin
IUIsl HOTO 3aCTOCYBaHHS. 3ayBa)KMMO, 110 IPUHILIMII CIIIBMiPHOCTI € HAaLliOHAJIbHOIO MO-
nmudiKaIiero eBpornelchkoro NpruHIUIy nponopiiiaocTi [10, c. 166]. To6To, kaTeropis
«IyONIiYHUHE iHTEpec» y UMBIIBHOMY MpOILECyalbHOMY 3aKOHOAABCTBI MEPEAyCiM Mae
ICTOTHUH BIUIMB Ha PO3BUTOK PO3IISAY CYAOM CIIPHUX BiTHOCHH B YaCTHHI JOTPHUMaH-
HS BIATOBITHOTO OajaHCy MpH BUPIIIEHH]I TUBLIHHOI CIIPaBH.

AHai3 11i€1 HOpMU CBIIYUTH, 110 00’ EKTOM 3aXUCTY B IIUBLIBHOMY TIPOIIECI € mpa-
Ba, CBOOOIM Ta iHTepecHu (i3MYHUX 1 FOPUAMIHUX 0Ci0, a TakoxK nepxkasu. [Ipu npomy
BKa3aHWH MPOIeCyalbHNUN 3aKOH, 3aKPIMIIIOI0YH iHTepec SIK 00’ €KT CyJJOBOTO 3aXHUCTY
HE KOHKPETH3YE, SIKUH caMe IHTepec Mirae IpaBOBOMY 3aXHUCTY: 3arajloM OXOPOHIO-
BaHUI 3aKOHOM, 3aKOHHUH, a00 PUBaTHUMA, ITyOJIIYHAN YU CycIibHUN iHTepec. TooTo
TEePMiH «ITyOIIiuHUH iHTEepeC) 0e3MoCcCePeIHbO HE BUKOPUCTOBYETHCS 3aKOHOAABIIEM ITPH
nepepaxyBaHHi 00’ €KTiB 3aXHCTy IIMBIJILHOTO Mpolecy. PazoM 3 THM, 3aKOHOJaBELb BCE
K Takd BKaszye Ha myOniyamii iHtepec y 3micti HIIK Ykpainm (B pemaxuii 3.10.2017).
[TyGmiuHmit iHTEpEC SACKPaBO pPeallizyeThCsl B PEryASTUBHUX BIJHOCHHAX, CEPE IHIIIOTO
SK KpUTepiii (He yHiBepcaIbHUI) MOALTY NpaBa Ha MPUBATHE 1 MyOIiuHe, OHAK CKJIaj-
Hillle BUOKPEMHTH {0r0 IPOsB y IMBIILHIX MPOLECYaTbHIX BiTHOCHHAX. VneThes mpo
CYTHICTB, (popmu 1 cienixy mposiBy MyOSIiYHOTO 1HTEpECY B IIUBIIBHUX MPOIIECyalb-
HUX BiJTHOCHHAX ITiJ] 4ac 3/1MCHEHHS MpaBa 0COOU Ha CyJOBUIN 3aXHCT.

Cdopmyemo nmexinbka TiMOTe3 CTOCOBHO MPOSBY MyONiYHOrO iHTEpecy Ta Horo
BapiaHTiB (BHAIIB, (hOpM, CKJIAJOBUX TOIIO) B IMBUIBHOMY MpPOIECYaIbHOMY IpaBi,
OCKUIBKHY TIPOSIB TyOIIYHOTO 1IHTEPECY TYT HE € OHO3HAYHUM.

Ha mam morsin, myOnivHmiA iHTEpeC crpusie peaizallii mpaBa 0coOu Ha CyJOBHI
3aXHUCT, aJ[Ke caMe BiH, SIK TapaHTOBAaHWH 1 CAaHKIIIOHOBAaHUH MIPaBOM iHTEpec, mepedy-
Ba€ B 3aJICKHOCTI BiJl peastizalii mpaBa Ha CylTO0BHI 3aXUCT SIK IEPEAYMOBA OCTAHHBOTO.
OTtxe, y HalIMpLIIOMY PO3YMiHHI, peani3alis npaBa Ha CyJOBUH 3aXUCT — LI TPOsSB
myOIIYHOTO 1HTEpECY, 110, Ha TyMKY [. B. PermeTHikoBOI, y3romKy€eThes 13 3apyOiKHIM
JIOCBIJIOM 3aXHUCTy cycniibHuX iHTepeciB y CLLA, mij SKuM CrodaTtky po3yMijH MpaBo
Ha peajbHy IpOoIleCyalbHy PiBHICTH CTOPIH y MPOLECi Ta €PEKTUBHUNA CYTOBUI 3aXUCT
E€KOHOMIYHO 1 coIliaibHO ciabkoi ctoporwm [17, c. 161].

Tak, onniero i3 kiaroyoBux HoBen LIIK Vkpainu (B penaxuii 3.10.2017) e 3akpi-
TUIGHHS TIPUHINAITYY TPOTOPIIHHOCTI, IMIUIEMEHTOBAHOTO i3 TPAKTUKH JiSUTBHOCTI
€CIUIL: «Cyn Bu3HAYa€ B MEKaxX, BCTAHOBJICHUX 1M KomekcoM, MOpsIoK 3MiHCHEHHS
NPOBA/HKEHHSI y CIIPaBi BIJAMOBIAHO O MPUHIMITY MPONOPLIHHOCTI, BPaXOBYIOUH: 3a-
BAAHHS LUBUIBHOTO CYIOYMHCTBA; 3a0€3MEUeHHS] PO3YyMHOTI0 OalaHCy MiXK IPUBaTHUMHU
1 MyONMYHUMU 1HTEpeCcaMu; OCOOIHMBOCTI TIPeIMeTa CIopy; IIiHY IMO30BY; CKJIAIHICTH
CIpaBy; 3HAUCHHS PO3MIISIAY CIIPAaBU JAJIsl CTOPIH, Yac, HEOOXIAHUHN Uil BUMHEHHS THUX
YW IHIUX i, pO3Mip CYIOBUX BUTPAT, ITOB’sI3aHUX 13 BIATIOBITHIMH IPOIECYaATbHIMHA
nissmu Toto» (cT. 11).
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Amnamni3 11i€l HOpMH BKa3ye, 10 3a0e3MeYeHHs pO3yMHOT0 OallaHCy MiX TyONiqHN-
MU 1 IPUBATHUMH IHTEpECaMH SIK CKJIaZoBa MPHHIMITY MPOMOPLUIHHOCTI 3aiiMae Bax-
JIMBE Miclle, BPaXOBYIOUHM, IeperyciM, HOPMaTuBHE PO3TALIYBaHHS CKJIAJ0BHX L[bOTO
MPUHIMITY — OZpa3y Miclisi BpaxyBaHHS CY/JICIO 3aB/IaHb IIUBIILHOTO CYIOYMHCTBA MPH
po3msiai cripaBu. Toxk, myOnmiuHUE iHTEpeCc B LHUBUILHOMY CYIOYMHCTBI 00OB’SI3KOBO
Ma€ BPaxoByBaTUCS CyIJICIO y TUX CHpaBax, (pakTHuHI 0OCTaBUHM SKUX L€ BUMAraoTh.
[Ipu poMy cyis 3aBKIM Ma€ CIIBCTABIISITH, MIOPIBHIOBATH (BpaXxoByBaTH) HasSBHICTh
MIPUBATHOTO 1HTEpECY 1 BIAIIYKYBATH po3yMHull 6aianc HUX iHTEpeciB.

3 nporo npusony C. II. IlorpeOHsK crnpaBeIvBO 3ayBaXKye, 110 PUHLUII IPOIIO-
PIIHHOCTI IPYHTY€ETHCS HAa KOHCTUTYIIIHUX MTPUHIIATIAX TIPABOBOI JIEP’KaBH 1 BEPXOBEH-
crBa mpasa (cT. cT. 1, 8 Koncruryuii Ykpainn) i Moxke OyTH BU3HaUCHHH SIK 3arajbHUH
MIPUHLMII 1IpaBa, CIPSIMOBAHUN Ha 3a0€3MEUEHHs Y NMPaBOBOMY PETYIIOBaHHI PO3yM-
HOTO 0OajaHcy iHTepeciB, BIAMOBIIHO O SKOTO ITij1i 0OMEKEHb TIpaB MOBUHHI OyTH ic-
TOTHHMH, a 3aCO0U 1X JOCATHEHHS — OOTPYHTOBAaHMMH 1 MiHIMAJIBHO OOTSKIMBUMH JIJIS
oci6, uni mpaBa oOmexyroThes [ 13, c. 333].

C. B. IlleBuyk KOHCTaTye, IO BBAXKAETHCS, WO HNpuHyun TPOIOPIIHHOCTI
(Verhaeltnismaessigkeit) noXoauTh 3 HIMEIBKOTO TIpaBa Ta, HacaMIepel, BAKOPHUCTOBY-
etbest Korcrurynitinum cynom ®PH muist BU3HaYeHHS BiIIOBITHOCTI 3aKOHOAABCTBA Ta
IHIIMX TTPABOBHX aKTIB JIEPKaBU KOHCTUTYLIHHUM HOpMaM, [IHHOCTSAM Ta MPUHIIAIIAM.
Xoua 1ei npuHIUI npsiMo He 3akpimienuid B OcaoBHOMY 3akoHi @PH 1949 poky, T06-
TO BiH HE € TIO3UTHBHOIO KOHCTHUTYIIHHOIO HOpMOto, Koncturyniitamii cyn ®PH «Bu-
BiB» Horo 3 koaupikamii mpyccekoro mpasa XVIII ct., ko Koneke my6nignoro npasa
YIIOBHOBA)KYBAB a/IMiHICTpAIlil0 3aCTOCOBYBATH MILIbKU He0OXiOHT 3ac0o0M 115 3a0e3re-
YEHHS IPOMaJICHKOTO MOPSIKY, CIIOKOO Ta Oe3neku. JlepskaBHa Bilajga MOXe HaKJIaAaTH
TITBKH Ti 000B’SI3KH, SIKi € HEOOX1THIUMH JUTSI JOCSITHEHHS CyCITUTbHOI MeTH [28, ¢. 687].
[TpuHuun nponopuidHOCTI MOXHA C(HOPMYITIOBATH H y TakOMy BHIVISIII: OOMEKCHHS
MOXYTh OyTH TMOKJIaJieHi Ha 0COOy MPAaBOBUM aKTOM JEepKaBH TiJIbKU Yy Till Mipi, sKa
HEOOXiaHA I TOCATHEHHS TMEBHOI JICTITUMHOI Ta CYCIIJIBHO HeoOXiOHOI eusHaueHoi
memu [20, c. 320].

P. A. MaiizaHuk 3 LbOTO IPUBOLY 3ayBaXKye, 110 «CydacHe Ji0epajabHe IPaBopo3y-
MIiHHSI 3aCTOCOBAHE Ha i7IesIX CIIIBPOOITHHUIITBA 1 TOCATHEHHS OaTaHCy MTPOTUIICKHHUX ...
iHTepeciB. BOHO XapakTepu3yeThCsl pO3yMiHHIM MPaBO3acTOCYBaHHS SIK MPOLIECY CITiB-
MIpIOBaHHS MPOTHIJICKHUX IHTEpECiB 1 3a0e3medeHHs ix OalaHCy Ha 3acajax mapTHep-
CTBa, MIBUIIICHHS COITiaThbHOI €(PEKTUBHOCTI IPABOBUX HOPM 3a JIOMTOMOTOI0 HATIHHUX
MPaBOBHUX 1HCTUTYTIB. JlOTpUMaHHs NPUHIMITY IPONOPLIHHOCTI BUMarae CripaBeisiu-
BOro 0ajaHCy MiX 3araJlLHUIMH iHT€pEeCaMu BChOTO CYCIIJIbCTBA 1 BUMOI'AMH 3aXHCTY
(hyHIamMeHTampHUX IpaB MpuBaTHUX ocib [9, c. 75-76].

I. B. BenenikroBa, po3Iyisijialodd CIIBBIJHOIICHHS NPUBATHUX 1 MyOIIYHUX
iHTepeciB, 3a3Ha4ae MO IX y3TOKEHHsS 1 BCTAHOBJICHHS OalaHCy i OOTpYHTOBYE, IO
KpuTepii BCTAHOBIICHHS TaKOTO OaiaHcCy, K 1 qucOaIancy IUX iHTepeciB, HE TUTBKU He
BHM3HAYCHI B 3aKOHOJIaBCTBI, aJie i HeJI0CTaTHRO BUBUEHI B JiiTepatypi [2, ¢. 99]. OqHak
1l KpUTEPil «MOXKYTh MICTUTHCS He y chepi IpaBa, iX 00CHT 1 3MiCT € HEOTHAKOBUMH JI0
KO’KHOTO KOHKpeTHOTO BUOaAKy» [1, c. 37; 8, c. 89-90; 3, c. 49].

I. C. Spomenko, ananizyroun HaBeAeHUuH nmorsin P. A. Maiinanuka, miaKpecioe,
0 aBTOP HE MPOTUCTABIIAE JEp)KaBy 1 MPHUBATHY 0COOy, a BKasye Ha HEOOXiTHICTh
MapTHEPCTBA /IS 33I0BOJICHHSI TPOTHIICKHUX 110 CYTi IHTEpECiB, KOHCTATYE, 110 TAKUM
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YUHOM TMPOTIOPIIHHICTE HaOyBae OLTBIT MTHOOKOTO 3MICTY 1y HiJICYMKY pOOHUTH BUCHO-
BOK, 1[I0 CaM€ Take PO3YMIHHS € MPUHHATHUM JJIsl IUBUTLHOTO MPOLECYalbHOTO MpaBa
[22, c. 22], y 3B’43Ky 3 UMM BUYE€HA JOXOJUTH BUCHOBKY, 1110 BU3HAYAJILHUM €JIEMEHTOM
MIPUHLIMITY TPOTIOPLIHHOCTI (haxiBIli BBAXKAIOTh came 3abe3nedeHHs O0ajancy mpruBaTHO-
ro 1 my6mivHoro iHTepecis [22, c. 22].

[IpumitHOIO Bugaethes aymka C. B. llleBuyka 3 mocmiraHHSM Ha TO3HIIIIO pode-
copa /1. llIBapiia, B 9acTHHI aHAJi3y HIMEIILKOTO MPEIEACHTHOTO MTpaBa, BU3HAYAE TaKi
CKJIQJIOBI LIOTO MPUHIMITY: 1) BIAMOBIAHICTE — JepKaBHI TOBHOBa)KEHHS ITOBUHHI pe-
aJi30ByBaTUCS y CIIOCIO, 0 MAKCUMAIILHO MPHUIIAIITOBAHUN JUIS JOCSTHEHHS I, sSKa
nepen0dadaeThes Ta IS JOCSTHEHHS SIKOi 11e TIOBHOBaXCHHS OyJI0 Ha/IaHo; 2) HEOOXiI-
HICTh — peasi3allisl Iep>KaBHOTO ITOBHOBKEHHS MOBUHHO OyTH HEOOX1THUM ]ISl TOCSIT-
HEHHS BiAMOBIAHOT 1iJTi; 3) MPOMOPLIHHICTh Y By3bKOMY CEHCI — pealtizailis AepKaBHO-
IO MOBHOBAYKCHHS! HE MOBUHHA TIOKJI/IaTH HETMOCWILHUM TATap 00 CPUYHHSTH IITKOTY
IHIIUM JIETITHMHUAM iHTEpecaM, IO € JUCIPONOPLiHHIM, HE3BAKAIOUU Ha BaXKIIUBICTh
nmocsirHeHHs i [28, c. 687]. ¥V wactuni 3 crarti 14 OcHoBHOTO 3akony ®PH mpsimo
nepeadadeHa MOXKIMBICTh 3aCTOCYBAHHS MPUHIIAITY MTPOIMOPIIIHHOCTI TIPY BU3HAYCHHI
00MeKeHb Ha TIPaBO BIACHOCTI: «Bindy)KeHHsI BIaCHOCTI JOMYCKAEThCS TIJIBKH B IIUIISX
3araJibHOTO OMara. BifmkomyBaHHSI BU3HAUa€ThCS HA MiJCTaBi CIIPABEAJIMBOIO Bpaxy-
BaHHS IHTEpECiB CyCIIbCTBA Ta 3amikaBieHux ocioy» [20, c. 317].

[MpuHiun nponopuiiHOCTI (AK HEOOXiJHA BUMOTa Ta yMOBA IPaBOOOMEKEHHS B
KOHTEKCTi CITIBCTaBJICHHS 13 3araJlbHUMU iHTepecamu) [6, c¢. 50] mpsimo i omocepen-
KOBAaHO 3aKpiIIECHUH y HU3I MI>KHAPOIHO-TIPABOBUX JIOKYMEHTIB, 30Kpema: y XapTil
OCHOBOIIOJIOXKHUX TTpaB €Bporneiicbkoro Corosy, sika odiliiftHo cxBaieHa y rpyasi 2000
POKY, B sIKili TIOpsif i3 3aKpiMNIEHHSAM MIMPOKOI MANITPH TIPaB Ta CBOOOJ, BOAHOYAC JI0-
MyCKA€ETHCS MOXKJIMBICTH X OOMEKEHBb, 32 YMOBH, 110 Taki 0OOMEKEHHS MaloTh OyTH
nependayeHi HOpMaMy TpaBa/3aKoHy; MOBHHHI HE TIOPYIIYBaTH caMmy CYTHICTh TaKHX
mpaB i cBOOOM, Ta OyTH MiAMOPSIIKOBaHI MIPUHIUITY MPOMOPIiHOCTI, TOOTO, Taki 00-
MEXEHHSI MOXKYTh OyTH 3alpOBaJDKCHI, JTUIIC SIKIIO BOHU € HEOOXiMHUMH Ta CIIpaBi
BIJIIIOB1JIAIOTH IIUISIM 3arajbHOro iHTEpecy, BusHaHoro Cor3om, abo morpedi 3axucty
npaB i cBoOox iHImMX [4, c. 1249-1254].

Taxok IPUHITUT MPOTIOPLIIHHOCTI HE € HOBUM JIJIS IIUBLILHOTO TpoIiecy €Bporneii-
cpkoro Coro3y, mpoTe BU3HAYAETHCS HOTO Jemlo iHIui acnekT. Tak, y cT. 7 €Bporneii-
CBKOI TIPOTIETypH BHPINIEHHS IPiOHUX CHOPIB 3a3HAYEHO, MO «0araTo Jep:KaB-4IeHiB
3aMpoBAAIIN CIPOIICHI MPOTIETYPH ITUBUTLHOTO CYJOYMHCTRA MJIST BUPIIICHHS APiOHUX
CIOPIB, OCKIJIbKM BUTPATH, OB S3aHi 13 pO3MISAOM IIMX CIpaB, HOBUHHI OyTH MpOIIO-
PUitHIMH PO3Mipy TTO30BHUX BUMOT [5, c. 144; 22, c. 22].

VYTim, OITBIIICTE MI>KHAPOIHUX TOKYMEHTIB ITPABO3aXUCHOI c(hepn perymoBaHHs,
OpsIMO HE 3aKPIIUTIOIOTh NMPUHLMI TPONOpLiiHOCTi, 30kpeMa: Konsenuis [7, c. 270]
(ct.ct. 8,9,10, 11, 17, 18) Ta Biamosigai npotokomu qo Hel ([lepmmit [TpoTokon Bix 20
Oepesnst 1952 poky [14], IIpotokonm Ne 4 Bim 16 Bepecus 1963 poxy [15]); Mixknapo-
HUH MakT Ipo eKOHOMIYHI coliajbHi 1 KyAbTYpHI npasa Bij 16 rpyans 1966 poxy [12]
(ct. 8); Mi>xkHApOIHUH MAKT PO TPOMAJTHCHKI 1 IMOMITHYHI TIpaBa Bif 16 rpynas 1966
poky [11] (cT. cT. 12, 18, 19, 21, 22) [6, c. 50].

1O. O. €BTymok 3 1pOro NpUBOAY BIPHO MiAKPECIIOE, O MPUHIIMIT TPOMOPIIiH-
HocTi Tmymauntbess €CILJI B cBiTni KoHBeHIT Ta BiAMOBIAHUX TPOTOKOIIB JIO Hel,
0 TIepeayciM poOUTh HOoro 000B’S3KOBUM ISl THX JepiKaB, sKi miamucanmn KoHBeH-
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uito. Buena koncrarye GaratomaniTHiCTh HampsmiB 3actocyBanHs €CILJI 3ramaHoro
MNPUHOMITY 13 TOCHJIAHHSIM Ha ICHYIOWI Yy IOpUAMYHINA JIiTeparypl MiIXOAH, IO TaKHi
MIPUHLMIT BUKOPUCTOBYETHCS SIK Ul BU3HAUYEHHs MPaBOMIPHOCTI OOMEXEHHS Pi3HUX
KOHBEHIIIWHUX TIpaB i cBOOOA (sIKi MOXXyThb OyTH OOMEXeHi) y KOHKpPEeTHi TpaBoBiit
CHUTYyalil, TaK i JuIs — MEX CBOOOIH PO3CYY JIepKaBH, Ta BUKOHAHHS HEIO 11 TO3UTHBHO-
ro 000B’s13Ky 1100 3a0e3MevYeHHsT Halle)KHOT Ta e(peKTHBHOI peaisaiii mpas i cBOOO
[16, c. 25-30; 6, c. 51].

Po3miisiHeMo OLIbII JIeTaIbHO MPOSIB MyOJIIYHOTO IHTEPECY ITiJT Yac BTPYYaHHS Jep-
KaBM Yy MUpPHE BoJoAiHHS MaiiHOM (cT. 1 Ilepmoro nporokony 1o Konsenuii) npu 3a-
CTOCYBaHHI IPHUHIAITY TporopItiiaocTi y npakruili €CILI, mo parudikoBanmii 3axo-
HoM Ykpainu Bif 17 nmunust 1997 poky Ne 475/97-BP [14] 1 Buxonsuu i3 4. 1 ct. 9 Kon-
crutytii Ykpainm, ct. 10 [IK Ykpainu — 3acTocoByeThCs cynaMu YKpaiHU SK YacTHHA
HaI[lOHAJIFHOTO 3aKOHOJIaBCTBA.

Tak, BignoBiHo 0 ct. 1 [lepiioro nporokony po Konsenii «xooicna ¢izuuna abo
OpuoudHa 0coba Mae npago MUpHo 80100imu c6oim maiinom. Hixmo ne mooice 6ymu
no3basnenuli c8oci 61ACHOCMI IHaKuie K 8 iHmepecax CyCniibCmed i Ha yMo8ax, nepeo-
bauenux 3aKoHOM I 3a2albHUMU NPUHYUNAMU MIDCHAPOOHO020 npasa. [Ipome nonepeoHi
NONONCEHHS AHCOOHUM YUHOM He 0OMENCYIOMb NPABO 0epicasu 6600umu 8 0it0 Maxi 3a-
KOHU, KI B0HA 68adICAE 3a HeoOXiOne, W00 30iUCHIO8amU KOHMPONb 34 KOPUCTTYBAHHAM
MAUHOM 8IONOBIOHO 00 3A2ANbHUX IHmepecié abo 0/ 3a0e3nedenHs Cniamu nOOAmKie
yy iHwux 300pie abo wmpaghie».

Cyuacuuii ykpaincpkwii muBimict i [omoBa BCVY y Bincrasui S. M. Pomaniok 3a-
YBaXye, 10 13 3raJJaHrX MOJ0KEHb BUIUIMBAE, IO MPABO BIACHOCTI HE € aOCOIIOTHUM,
norpedye perynoBaHHs 3 OOKy AepkaBU Ta MOXe Hiansratu oOMmexkeHHro. lle o3Ha-
gae, 110 JeprkaBa B 0co0i i YITOBHOBaKCHIX OPTaHiB BIIPAaBi BXXUBATH MIEBHUX 3aXOJiB
BTPYYaHHs B [IPaBO BIACHOCTI, B TOMY YHCHI MM030aBIsITH TpoMaisiH BiacHocTi. [Ipote
B TaKUX JisX JepkaBa MOBHHHA JOTPUMYBATHUCS YCTaJCHHUX MPHUHLHUIIIB JO3BOJICHOTO
mpaBoMipHOTO BTpy4aHHs [18, c. 386].

VY 3B’s3Ky 3 UMM 3raJlaHuil IIUBLUIICT 3BepTaeThes J10 cT. 1 [lepioro nporokony 10
Konsenmii # cranoi npaktuku €CIJI, mepenycim no pimens y crnpaBax CHoppoHT i
JIsonupot mpotu LlBenii» Bix 23 BepecHs 1982 poky Ta «xeitmc Ta iamri nporu Cro-
nmydyenoro KopomiBcta» Big 21 motoro 1986 poky, 1 BipHO HArojomrye Ha HasiBHOCTI
TPBHOX MPABHJI, SIKI Y CBOTH CYKYITHOCTI Ta i€epapXiqHOCTi (pOpMYyIOTh 3acaau MHUPHOTO
BOJIOZIIHHS MaiHOM Ta TMHAMIKH HOTO iICHYBaHHA (BPaxOBYIOYH MTOBHOBAKEHHS JIepKa-
BH KOHTPOJIFOBATH BUKOPUCTAHHS Takoro MaitHa). 1. M. PomaHiok 3ayBaxye, 1110 repiie
MIPAaBUJIO MA€ 3arajibHUN XapakTep 1 MPOTOJIOLIY€e MPUHLMII MUPHOTO BOJIOAIHHS Maii-
HOM; JPyTe CTOCYETHCS TM030aBICHHS MaiiHa 1 BU3HAYAE TICBHI YMOBH ISl BU3HAHHS
MIPaBOMIPHUM BTpYYaHHS y MPaBO Ha MUPHE BOJIOJIHHS MaiiHOM; TPETE BU3HAE 32 Aep-
KaBaMH NPaBO KOHTPOJIIOBATH BUKOPUCTAHHS MaiiHa 3a HAsSBHOCTI MEBHUX YMOB UIS
boro. [Ipu koMY BiH MiAKPECITIOE iEpapXidHIiCTh Ta MOCTIIOBHICTD il ITUX TTPABII i
Yac 3aCTOCYBaHHs IPUHLUITY TPABO3aCTOCYBAHHS 1 HATOJIOIIYE, 10 3a3Ha4eH1 TpaBuiIa
HE 3aCTOCOBYIOTHCSI OKPEMO, BOHM MAlOTh TAYMAYUTHUCS Y CBIT/I 3arajibHOTO NPUHLIUITY
MEepIIOTo MpaBUIIa, alie JIpyre Ta TPETE MPABUIIO CTOCYIOTHCS TPHOX HANMBAXKITUBIIINX
CYBEpEHHHX MOBHOBaXCHb JIEP)KaBU: MpaBa BUIYYaTH BJIACHICTh y CYCHUIBHHX 1HTEp-
ecax, peryJioBaTi BUKOPHCTAHHSI BIACHOCTI Ta BCTAHOBIIIOBATH CUCTEMY OIOAATKYBaH-
us [18, c. 387].
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Taxi kpuTepii HaJeKHUM YHHOM BifoOpaxeni y Husmi pimens €CILI, 30xpema y
crpasax: «[nace nporu Cronyuenoro Koponisersa» Big 9 6epesust 2004 poky, «Crio-
pponr i JIeorHpot nipotu LlBenii» Bix 23 BepecHs 1982 poky, «/keiimc Ta iHII TpoTH
Crnomyuaenoro KopomiBersay Bin 21 mororo 1986 poky, «Komumniit xkopons I'pemii Ta
inmi nporu I'peuii» Big 23 nuctonana 2000 poky, «/le Binbae, Oomc i Bepren mpo-
1 benbrii» Big 18 yepBHs 1971 poky, «Tperybenko mpotu YkpaiHu» Bif 2 JgucToma-
na 2004 poxky, «byasec» AJl mpotu bonrapii» Big 22 ciuus 2009 poky, «Illokin mpo-
1 Ykpaium» Bif 14 sxoBtHs 2010 poky, «CepkoB npotu Ykpainm» Bin 7 mumus 2011
poky, «East/West Alliance Limited» nporu Ykpainu» Bin 23 ciuas 2014 poky) Tomio
[18, c. 387]. Ouinka Takux kputepiis €CIJI BinOyBaeTbcsa Ha IPeMET CyMICHOCTI 3a-
XOJly BTPY4YaHHS y MpaBO 0COOM HA MUPHE BOJIOJIHHS MAiHOM i3 rapaHTisMU CTarTTi
1 Ilepuioro npoTokoiy y iX CyKyNHOCTI: UM € BTPyYaHHS 3aKOHHHUM; Y Iepeciiaye
BOHO «CYCIUTBbHHIY, «ITyONIYHUI» 1HTEpeC; 9M € TaKui 3axif (BTpydyaHHsS y IpaBo Ha
MUpHE BOJIOAIHHS MaifHOM) MPOMOPLIHHUM BH3HAYEHUM IJIsM. SIKIIO x04a O 0AHOTO
KpHUTepito He Oyne ponepxano, ctana npaktuka €CILI cBimunTh npo HEOOIrpyHTOBaHE
BTPYYaHHS JIepP>KaBOI0 y MUPHE BOJIOJIHHS MaliHoM [18, c. 387].

5. M. PomaHIoK muiie, 10 BTpyYaHHs AEp:KaBU y MPaBoO BIACHOCTI 0coOU € BU-
NPaBAAaHUM, SIKILIO BOHO 3/11HCHIOETHCS 3 METOIO 3a/10BOJICHHSI «CYCIUIBHOTO», «ITyOmiy-
HOTO» iHTEpecy, npyu BuzHadeHHi sikoro €CILI Hanae nep:kaBaM mpaBo KOPHCTYBATUCS
«3Ha4YHOIO CBOOOMOIO (TI0JIeM) po3Ccydy». BTpyuaHHs nepaBu y mpaBo Ha MUPHE BO-
JOAIHHS MallHOM MOKe OyTH BHITpaBllaHE 3a HAsBHOCTI 00 €KTUBHOI HEOOXiTHOCTI y
¢dopmi CycriIbHOTO, MyOIIYHOTO, 3araJIbHOTO 1HTEPECY, IKUH MOYKe BKIIIOUATH 1HTEPEC
JICp’KaBU, OKPEMHUX PerioHiB, rpomal 4 cep JiroAckKol fisuibHOCTI [18, ¢. 389]. Tlpu
npomy €CIII norpumyeThcsi IyMKH, 10 HALIOHAJIbHI OpraHd BIAAM Kpalle 3HAI0Th
MoTpedr CBOTO CYCIIIBCTBA, @ TOMY B IIUTAHHI OI[IHKH «CYCHIIBHOTO iHTEpPECY» BOHHU
nepeOyBarOTh Y BUTIHIIIIOMY CTAHOBHIII, HXK MikHapoaHuii cyyist. Came HallioHabHI
OpraHd BJIaJId MalOTh 3/IHCHIOBATH MEPBICHY OIIHKY iCHYBaHHS MPOOJIEMH, 0 CTaHO-
BHUTH CyCIUTBHHM IHTEpEC, sika 6 BUMaraja TaKuX 3aX0JiB, SIK BTpPYYaHHs y IIPaBoO BJac-
HocTi. binbme toro, €CIIJI BU3Ha€, UI0 MOHATTS «CYCIIBHUI iHTEpEC» 000B’I3KOBO
Ma€ NIMPOKe 3HaUeHHs (AMB. pimeHHs y crupasi « KonumHii kopons I'pemii Ta iHmmi mpo-
i ['pentii» Big 23 mucronaza 2000 poxy). Harmsan €CILI y miif gacTiHi 00MexXy€eThes
JIMIIE BUTAIKaMH 3JIOBKUBAHHS BJIaJI0I0 Ta SIBHOTO CBABULIA (HANpHUKIAA, 3rafaHi pi-
meHHs y crnpasax «/xerimc ta iHmi nporn Cronydyeroro KopomiscTBay, «KonwmHii
kopoutb ['pemii Ta iammi npotu ['pemiin) [18, c. 389].

TakuM 4MHOM, Ha MEBHUX 3acajax, sKi y CBOid CYKyNMHOCTI CTBOPIOIOTH CIELH-
¢bivHMI cTaHAAPT y BUIIISAII CYKYITHOCTI €JIEMEHTIB: 1) BiJlMOBIIHICTh OCKap)KyBaHOTO
BTPYYaHHSI CYCHIIbHIN MOTpedi HArajibHOTO XapakTepy; 2) JOTPUMaHHS MPOIOPIIii-
HOCTI MIXK JITITUMHOIO METOIO, sIKa IOCSTAETHCS TIPH BTPYYaHHi 1 BIacHE BTPYyYaHHSIM;
3) BiAMOBiHE Ta TOCTaTHE OOTPYHTYBaHHS, K€ HA/IA€ThCS IEBHUMH HAI[lOHATbHIMH
OpraHamH JIep>KaBHOI BIIQJIX JIJIsl BUTIPABIaHHS BTPYYaHHS.

st BUMpaBaaHHs BTPYYaHHs JepKaBa MOBUHHA JTOBECTH iCHYBaHHS HAa MOMEHT
TAKOT0 BTPyUYaHHs HarajabHOi cycninbHOi notpedu. Hampukian, aHmmiiCbKUME CylaMu
Oyno 3acTocoBaHO BigMiHHUH Bix chopmoanoi npaktuku €CIJI cranmapt (mo npu-
HHATTS AKTa Ipo MpaBa JFOJUHH), BIIMOBIJHO JIO SIKOTO HEOOXiIHO JTOBEJCHHS, 1110
opraH aep:kaBHOi Biaau (y Iiil cripaBi — ceKpeTap 3 BHYTPIIIHIX CHpaB) Mir po3yM-
HO TIepe0auynuTH ICHYBaHHS «HATraJIbHOI CyCHUTBHOI METH» ISl OOMEKEHHS CBOOOIH
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BupakeHHs [27]. B inmiit cipaBi Handyside v. United Kingdom (1976) Bin 7 rpyaus
1976 p. €CI1JI Bu3HauuB notpeOy JOBEACHHS iICHYBaHHS HarajJbHOI CyCHIBHOI MOTpe-
01 Ha MOMEHT BTPYYaHHsI SIK I0CTaTHHO BaXIIUBY, 1110 [IEPEBaXKy€ MyONiuHUN 1HTEpeC Y
3abe3mneueHHi CBOOOIHM BUPAXKCHHS MOTVISAIB 1 JyMKH. BilmOBITHO 0 cTamoi MPakTUKH
€CII nepxkaBU-y4acHHLI KOPUCTYIOTHCS IIEBHUM I0JIEM PO3CYAY, AKE HaJa€ iM MeBHY
TUCKPEIIito, siKa He miisirae Harsiny 3 0oky €CILI [23, c. 31].

Otxe, €CIIJI 32 TOTTOMOTO0 TPUHIIAITY TPOTIOPIIIHHOCTI BCTAHOBIIIOE BHITPABIIA-
HICTh BTpYYaHHs HalliOHAJIBHUX CYJOBUX OPTaHiB y MpPUBaTHE IPaBO 0COOU Y KOHKPET-
Hill cuTyanii, 3aCTOCOBYIOUH LIel NPUHIIMII SIK IHCTPYMEHT KOHTPOJIIO 32 MEXaMH JIUC-
KpeIiifHIX MTOBHOBAKEHB X OPTaHiB. Y TaKOMY HaNPSMKY MPUHIINI TPOTOPIIHHOCTI
yacto BukopuctoByeTbesi ECITI anst 3aXucTy pi3HUX KOHBEHLIWHHUX MpaB Ta CBOOOJ
(HarmpuKITaj, MpaBo Ha MOBary /10 MaiHa, CBOOOIM TOTJISIIIB 1 AYMKH, COBICTI Ta peirii
TOIIIO) BiJl TUCKPEIIHHUX MOBHOBAKEHb CYIOBUX OPTaHiB IIOJ0 3aCTOCYBAHHS HUMHU
Pi3HUX 3aXOiB IOPUIMYHOTO BIUIMBY (HampuKial, KoH(pickalii MaiiHa, KpUMiHAJIbHOT
BiJlMOBiambHOCTI TOIIO). [Ipy 1bOMY MPOMOPIIIAHICT 3aXO0/iB OIIHIOETHCS B CBITII
KOHKPETHOI CUTyarlii, 30KpeMa, 3 oIy Ha OOIPyHTOBAHICTh BiJIMOBIHOTO CYIOBOTO
pimenss [6, c. 50].

CTOCOBHO mpaBa BJIACHOCTI, TO NMPUHLMII «IIPONOPLIHHOCTI» mHependavae, L0
BTPYYaHHS y II€ MPaBO, HABITH SKIIO BOHO 3MIMCHIOETHCS 3TiTHO 3 HAI[IOHAJIHHHUM 3a-
KOHOJIABCTBOM 1 B iHTEpecax CyCIIiIbCTBA, PO3IISAaTHMETHCS SIK MOPYLICHHS CTarTi |
[lepmroro mpoTokomy, KO HE OylI0 IOTPUMAaHO CIIPaBEUINBOI piBHOBaru (OayiaHcy)
MIDXK IHTepecaMu Jiep’kKaBu (CyCIIbCTBA), TIOB’I3aHUMH 3 BTPyUYaHHSIM, Ta iHTepecaMu
oco0u, siKa TaK UM iHaKIIe CTPaXKaae BiJ BTpydyanHs. «CrpaBeyivBa piBHOBara» mepe/-
0avyae HasBHICTH PO3YMHOTO CITiBBiIHOMIEHHS (OOTPYHTOBAHOI MPOMOPIIIIHOCTI) MiXk
METOI0, 10 MepedadacThes Al JOCSTHEHHS, Ta 3aC00aMH, SIKi BUKOPHCTOBYIOTHCSI.
HeoOxiguuit 6ananc He Oyje JOTPUMAaHUH, KO 0co0a HECe «IHAUBIyaTbHUM 1 HaJI-
MipHuil Tsirap». Tooto nopymenss crarti 1 [lepioro nporokoidy cTaHOBUTH HE came
10 co0i 0OMEKEHHS TIpaB 0COOH, a HAsIBHUHM ICTOTHUN AUCOAIaHC MIXK 3aX0aMH, BXKHU-
TUMU JUIsl 3a0€3IeUeHHS 3arajibHUX IHTEPECiB CyCIUIBCTBA, Ta MOTPEOOI0 3aXHINATH
IpaBoO 0COOM Ha MUPHE BOJIOJIHHS CBOIM MaiiHOM (IUB. pimeHHs y crpai «East/West
Alliance Limited» mpotu Ykpainw» Bix 23 ciuns 2014 poky) [18, c. 390].

C. B. llleBuyk, po3misigarodul MPUHIMIT POMOPIIHHOCTI SIK OJHMH i3 OCHOBHHX
KpUTEpIiB 10 caMOOOMEXEHHS CyIOBOI MPAaBOTBOPUYOCTi, KOHCTATY€E, 10 Yy HAWOLIBII
3araJbHOMY BHIVISII IPUHIIMII MIPOTIOPIIIHHOCTI BUMarae, o0 BKATHH 3axig OyB mpo-
MOpUiAHUE MeTi, mo HuM nepeciinyerbes [20, c. 209]. JlaHui 3arajbHUAN PUHIIAI
IIpaBa MOXOAMTH 3 MPUHLIMITY BEPXOBEHCTBA IpaBa Ta 3arajioM i3 KOHIemnLii Ji0epanbHol
JIEMOKpPATHYHOI JIepKaBH, 1 CIIPSIMOBAaHUI Ha 3aXHUCT MpaB Ta IHTEPECIB IPOMAJISTH Vis-
a-vis Iep)KaBHOI BJaJy, BUMAraro4u, a0l peryasTopHe BTpyYaHHs BiAMOBiIANIO CBOiH
meri [19; 21; 30; 31]. I nani 3a3HaueHwis KOHCTUTYIIOHATICT 1 fitounii ['omoa KCY 3a-
YBaXYE€, 1[0 CyTHICTh IPUHITUITY MPOMOPIIIHOCTI Oya TOCUTH BIAIO BUKJIaaeHa Bep-
xoBHUM cyiioM Kananu y cipaBi Oakes: «[lo-niepiiie, BXXUTHIA 3aXi/i TOBUHEH OyTH YiT-
KO pO3pOONCHUH 11l JOCATHEHHs 1aHoi MeTH. BiH He moBuHeH OyTH CBaBUIbHUM, He-
CIpaBeNTMBUM a00 TakuM, 10 0a3y€ThCS Ha HEPaliOHAIBHUX MIpKYBaHHSX. [HITUMU
CIIOBaMH, BiH Mae OyTH pallioHaJIbHO OB’ si3aHui 13 MeToto. [lo-apyre, 3acobu, HaBiTH
SIKIIIO PaIliOHAIBHO OB’ SI3aH1 3 METOIO ... TOBUHHI, HACKUIBKH I1€ MOXKIIMBO, MEHIIIE 00-
MEXyBaTH MpaBo abo cBoodomy. [lo-Tpere, Mae icHyBaTH CIiBBiTHOIIECHHS POTIOPITIi-
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HOCTI M HacJigkaMu abo JIi€r0 3aX0My ... Ta METOIo, sSika Oyjia BU3HAHA «I0CTATHHO
BaXJIIMBOIOY» [26, ¢. 103, 139].

TakuM YWHOM, IPUHITUT TPOTIOPIIHHOCTI BKIIFOUAE TaKi MOCIiAOBHI e1eMeHTH: 1)
HaSBHICTH YITKOTO Ta MPSAMOTO 3B’ 3Ky Mi’K OOMEKEHHSIM Ta METOIO, 10 TIePECITiTy€Th-
cs1; 2) HAIMEHIIT MOXKJIMBE OOMEKEHHS CBOOOJIM, TOOTO BU3HAYCHHS TOTO, YU ICHYIOTh
IHIII 3aXO0fH, K1 € MEHII OOTSIKIIMBUMH TS TaKoi CBOOOAM; 3) HACHIIKH 3aXOMYy, SIKUI
00Mexxye ab0 BTPYUYAEThCS Y 3MIHCHEHHS CBOOOAM, HE TIOBHHHI HaIMIpHO OOMEKyBa-
TH CBOOOIY 1 JOCATAaTH METY, L0 Nepeciiayerbes. HemorpumanHs Oyab-sSKOro 3 mux
€JIEMEHTIB TATHE BU3HAHHS HETPOTOPIIIHHOCTI 00MeXeHHs a00 BTpYYaHHS Yy CBOOOIY
BupaxeHus [20, c. 209].

BucnoBku. [1incyMmoByrouH BUKIIaIcHE 3ayBaKUMO, 1110 MyOIIYHMIA IHTEpeC ACKpa-
BO Peallizye€ThCsl B PETYIATUBHUX BiJIHOCHMHAX, CEPe]] IHIIOTO SK KpUTepil (He yHiBep-
capHUI) MOy MpaBa HA MPUBATHE 1 MyOJIiYHE, OJHAK CKJIATHINIE BHOKPEMUTH HOTO
TIPOSIB Y IMBINBEHUX MPOLIECYaTbHIX BiTHOCHHAX. M 1eThes po cyTHicTh, hopMH i crie-
1uQiKy TpOsBY MyOIIYHOTO IHTEPECY B IIMBLIBHUX MPOIECYATBHUX BiTHOCHHAX TTiJT 9ac
3MIWCHEHHS ITpaBa 0COOM Ha CYIOBUH 3aXUCT.

[TyGniunuii inTepec Mae icTOTHE 3HAYCHHS TIPH peatizamii MIPUHIUITY TPOMIOPIIii-
HOCTI, OCKUJIBKM caMe BiH, pa3oM i3 NPUBATHUM IHTEPECOM, CTBOPIOIOThH 3acaau Uis
OIIIHKH CY[IJIEI0 CIIPAaBEUINBOTO (PO3YMHOTO0) OallaHCy B MUTaHHI BTPyYaHHS JepKaBU
Yy MUpHE BOJIOJIIHHSI MalfHOM, IIpaBa BJIaCHOCTI, CBOOOY CJI0Ba TOIIO, & TAKOXK 1HIII 00-
CTaBHH, SIKi MAIOTh IOPUIUYHE 3HAYCHHS U1l PO3IIISAY LMBIIBHOI CIIPABU.

[IposiB myOnmigHOTO TIpaBa y MUBLILHOMY MPOIECYaTbHOMY MPaBi pO3MIAIAETHCS,
NpUHANMHI, 3 TAKUX aclekTiB: 1) K CKIagoBa MPUHLUITY NPONOPLIHHOCTI Y IUBUIb-
HOMY CYIOYMHCTBI, SIKUIl BIUTUBA€ HA MOPSIOK 3A1HCHEHHS MIPOBAUKEHHS Y CIIpaBi; 2)
SIK KPUTEPIH, SIKUH Mae BPaXxOBYBATH Cy/JIS TIiJI Yac pO3MIsLY IIMBUIHHOT CIIPaBH, KOJIH
aHasizye QpakTu4Hi 0OCTAaBUHM CIIPaBH 1 3[iHCHIOE Min0ip HOpMATUBHOI 0a3u, Ha Mij-
CTaBi SKO1 BiH BUPINTyBaTHMe IO CIIPaBy (MIPOLIEAYPHA CKIaI0Ba aHATI3Y TONEPEIHbO-
TO acmeKTy); 3) K MOKJIMBHHA Oe3MMOCepeaHiil MpeIMEeT CYJ0BOTO 3aXHUCTy B IIUBUTEHO-
MY CYIOYMHCTBI; 4) sIK MeTa, Ky MParHyThb AOCSTHYTH CTOPOHH, 3aXHIIAl04X BIIACHE
cy0’€KTHBHE LIMBIJIbHE TIPABO, TIOPYIICHHS SIKOTO TIOB’sI3aHE 13 TIEBHOKD MaCOBICTIO; 5)
SIK TIPAaBOBA META, SIKY JOCSTAE y MPOIIECi MIsUTBHOCTI CY/I.

3abe3nedueHHs pO3yMHOro OanaHcy M MyOlIiYHUMH 1 TPUBATHUMH IHTEPECAMH SIK
CKJIa[0Ba NPUHLIMITY MPOHOPUIHHOCTI 3aliMae BaKJIMBE MICIle, BPaXOBYIOUH, IIEPEaY-
ciM, HOPMaTHBHE PO3TAlIyBaHHS CKIIQJIOBUX IIbOTO MPUHIIAIY — Ofpa3y Iicisl Bpaxy-
BaHHA CY/JICIO 3aBJaHb LMBIIBHOTO CyAOUYMHCTBA MPU PO3MIsAL cripaBh. Tox, myOmiy-
HUH 1HTEpec B LUBUILHOMY CYIOYMHCTBI OOOB’SI3KOBO Ma€ BPAaXOBYBATHUCS CYAICIO Y
THX CIIpaBax, PaKTUIHI 0OCTABUHH SIKUX 1€ BUMATaroTh. [IpH IIbOMY CY/JIS 3aBXKIA Ma€E
CHIBCTaBJIATH, OPIBHIOBATH (BpaXOBYBaTH) HAsBHICTh MPHUBATHOTO iHTEpeCy i BiluIy-
KyBaTd po3yMHull Oaiauc AX 1HTEPECIB.

CTOCOBHO TIpaBa BJIACHOCTI, TO TPHHITUI «IIPOTIOPIIIHHOCTI» mepenadadae, o
BTPYYaHHs Y 1I€ TIPaBO, HABITh SKIO BOHO 3A1HCHIOETHCS 3TiAHO 3 HAIIOHAJTBLHUM 3a-
KOHOZABCTBOM 1 B iHTEpecax CyCHUIbCTBA, PO3IISAATUMETHCS SIK MOPYIIEHHs cTarTi |
[Tepmroro mMpoToKOMy, SKIIO HE OYJIO JOTPUMAHO CIPaBEIINBOI piBHOBAru (Oasancy)
MDK 1HTEpecaMH JepKaBH (CyCIiIbCTBA), OB’ I3aHUMH 3 BTPYYaHHIM, Ta iHTepecamu
oco0u, fIKa TaK 4 1HaKIIe CTPa)KAae BiJ BTpyyaHHs. «CrpaBeinBa piBHOBara» nepes-
Oayae HasgBHICTH PO3YMHOTO CITiBBiIHOMIEHHS (OOTPYHTOBAHOI MPOIMOPIIIHHOCTI) MIXK
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METOI0, IO TEePEea0auacThCs IS HOCATHEHHS, Ta 3ac00aMM, SKi BUKOPHCTOBYIOTHCS.
HeoOxiguuit 6ananc e Oyie JOTpUMAaHUH, KO 0co0a HECe «IHAUBIyalbHUH 1 HaI-
MIpHHH TATAP».
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U. 3. bepecmosas, kauj. 10pU. HayK, TOIEHT, 3aCIy>KEHHBIN I0PUCT YKPaWHBI,
BeYIIHMI HAYYHBIH COTPYIHUK OT/Ie]Ia OPTaHU3alliu HAyYHOU paboThI
HaumonanbHOM akazieMuy BHYTPEHHUX JEI
Conomenckas miomans, 1, Kues, 03035, Ykpauna

S3HAYEHUE ITYBJIMYHBIX THTEPECOB IIPHU
INPUMEHEHUWHU ITPUHIUITIA TPOIIOPIIMOHAJIBHOCTH
B I'PA’KJTAHCKOM INPOIECCYAJIBHOM ITPABE

Pesrome

Crarbsi MOCBSILEHA HMCCICIOBAHUIO 3HAYCHUS MyOJIMYHOTO HWHTEpeca B IMPHHIUIIE MPOIOp-
[IMOHAJIBHOCTH IIPH COBEPIICHUH T'PAXKIAHCKOTO CyIOIPOU3BOACTBA. J[0Ka3aHO, 4TO OOECIeueHNe
pasyMHOTo OajlaHCa MEXAY ITyOIMYHBIMU U YAaCTHBIMHU HHTEPECaMH KaK COCTABJIAIONIAs MPUHIIHIIA
HPOIOPIMOHATEHOCTH 3aHIMAeT BAXKHOE MECTO TIPU ITOUCKE Cybeil pa3syMHOro 0araHca 3THX HHTeE-
pecoB. IIpu 3ToM cynpst 00s13aH BCeTAa COMOCTABIATh, CPABHUBATE (YUUTHIBATH) HATMINE YACTHOTO
uaTepeca. ChopMupOBaHO 3aKIIFOYEHHE, YTO YUHTHIBAHHE ITyOIMYHOTO MHTEpeca sABIsAeTca 00s3a-
TEJIbHBIM IIPH OLICHKE CyAbEl CIPaBeAInBOro (pa3yMHOro) OajaHca B BOIPOCE BMEIIATEIbCTBA TOCY-
JIApCTBa B MHPHOE BJIAJICHUE HMYIIIECTBOM, IIpaBa COOCTBEHHOCTH, CBOOOJTY CII0BA M TOMY HOJI0OHOE.

KaioueBble ciioBa: TpakJaHCKOE CYAONPOU3BOICTBO, MPUHIMIT MPOIOPIHOHANEHOCTH, ITy-
OMUYHBINA HHTEpEC, OalaHC HHTEPECOB, BMCUIATEILCTBO B MUPHOE BJIaJICHUEC HMYIIECTBOM, IPESAMET
Cy/1eOHOM 3aIIUTHI.
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VALUE OF PUBLIC INTEREST IN APPLICATION OF PRINCIPLE OF
PROPORTIONALITY IN CIVIL PROCESS LAW

Summary

The article is devoted to the study of the importance of public interest in the principle of pro-
portionality in the performance of civil proceedings. It is proved that ensuring a reasonable balance
between public and private interests as a component of the principle of proportionality occupies an
important place in finding a reasonable balance of these interests by the judge. At the same time, the
judge must always compare, compare (take into account) the presence of private interest. The conclu-
sion was drawn that the consideration of public interest is mandatory in the judge’s assessment of
a fair (reasonable) balance in the issue of state interference in the peaceful possession of property,
property rights, freedom of speech and other.

Key words: civil legal proceedings, proportionality principle, public interest, balance of inter-
ests, interference in peaceful possession of property, subject of judicial protection.



