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ENFORCEMENT OF OBLIGATIONS ERGA OMNES
IN INTERNATIONAL LAW: TO THE ISSUE OF MEASURES

The article is dedicated to obligations erga omnes enforcement in international law that
nowadays draws more and more attention of representatives of international law science in
the world while it is not studied enough in Ukraine yet. The topic is relevant due to the
necessity of protection of common interests and values of humankind, in particular those
that can be objects of obligations erga omnes. At the present stage it has become obvious that
the effective protection of such values and interests can be guaranteed only with common
efforts of all states and the international community as a whole. The concept of obligations
erga omnes gives us exactly this kind of possibility since states owe those obligations to the
international community in any given case and a breach of those obligations enables all states
to take action.

Another important question is the admissibility of different measures to enforce
obligations erga omnes proposed by scholars recently. Some of them, for example, forcible
countermeasures, are highly debatable. In addition the appearance of a large number of
enforcement measures in the scholars’ publications requires their systematization. So, in the
article the author studies the enforcement measures considering different scientific approaches
to the issue, identifies and systematizes different measures of enforcement, analyzes the
possibility of using non-forcible and forcible countermeasures in the process.

Keywords: obligations erga omnes, enforcement, measures of enforcement, non-forcible
countermeasures, forcible countermeasures, Security Council of the UN.

Problem statement. The international system has undergone significant changes, and
these changes have been accelerating lately. One of the factors behind these processes is,
in particular, the recognition of the common interests and values of humankind that need
effective protection and defense. It is also becoming increasingly apparent that all countries
in the world must be involved in such processes.

These changes in the system of international relations also pose new challenges to
international law, which should ensure their proper regulation. As a consequence, new
international legal concepts and mechanisms are emerging and are continuing to evolve to
meet these requirements. One of them is the obligations erga omnes concept, which defines
certain international obligations as those that states owe in any given case to the international
community, because they relate to their common interests and values, and a breach of those
obligations enables all states to take action. The issue of the invocation of responsibility in
case of the violation of obligations erga omnes raises the question of the enforceability of
community interests [1, p. 10].

The relevance of this concept in the context of protection of the most important common
interests of humanity leads to the search for practical measures of restoring violated rights
and obligations, among which some researchers point out even humanitarian intervention
and the use of force on the whole. While not denying the validity of such ideas in general,
however, we believe that developing them against the background of a lack of regulatory
certainty about the concept of «obligations erga omnes» can lead to ambiguous results and
misuse of them to justify the unauthorized use of force in international relations.

Therefore, the concept of obligations erga omnes in general, and the issues of their
enforcement in particular, require further theoretical studies and normative definition that
makes this scientific work relevant.
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Analysis of the latest researches and publications. Many works have recently been
devoted to the research into the theory and practice of fulfillment and enforcement of
obligations erga omnes. It seems that in Ukraine there is still little attention to be paid to
the study of these issues. One of the most comprehensive studies is the PhD thesis of O. O.
Kopteva «Erga Omnes Obligations in the System of International Legal Obligations» (2013).
Other scholarly publications are dedicated to the specific issues of creation, fulfillment and
enforcement of this type of obligations.

As for foreign researchers, they pay much more attention to obligations erga omnes.
Among them are: C. Annacker, A. Cassese, G. Gaia, E. Posner, M. Ragazzi, B. Simma, etc.
C. Tams, E. de Wet, and K. Zemanek have been involved more deeply in the research on the
enforcement of these obligations. Particularly noteworthy is the scientific work of P. Picone,
«Obligations Erga Omnes and Use of Force» (2017), which is a comprehensive and all-
round study of this type of obligations, summarizing the results of fruitful years of scholarly
work of the scientist. Some chapters of the work are dedicated to the issues and problems of
obligations erga omnes enforcement at the present stage.

Purpose statement. Given the above-mentioned reasoning, the purpose of the article
is to explore current approaches to enforcement of obligations erga omnes, to identify and
systematize the measures of enforcement, to study the possibility of using non-forcible and
forcible countermeasures in this process.

Main part of the research paper. As noted, the literature now offers a large number
of different measures to enforce obligations erga omnes, which would prevent their breach
and guarantee responsibility in the event of such a breach. It seems possible to classify the
appropriate measures according to the criterion of the subject, which implements them, into
those carried out individually by a single state, group of states or the international community
as a whole. Another approach to the classification of the enforcement mechanisms can lay in
their division into judicial and extrajudicial ones.

Most of the measures offered to enforce obligations erga omnes now relate specifically
to the enforcement issues and responsibility of transgressor after the breach has already been
committed. However, some of the measures in question may be preventive in nature, as they
may create a system for monitoring compliance with such obligations. Such measures can
be implemented mainly by a group of states or all states of the world together, so they will
be considered in conjunction with other group measures of enforcement of obligations erga
omnes.

In addition, it should be noted that the division of enforcement measures into groups and
those to be carried out by the international community as a whole is conditional due to the
fact that the specificity of obligations erga omnes enables any member of the international
community to require fulfillment of these obligations from the obliged subject. Therefore,
the individualization of certain groups of states that are capable of doing it raises questions.
However, given that there are proposals to attribute to obligations erga omnes also obligations
erga omnes partes (between all parties)', that is, those concerning States Parties to a particular
multilateral agreement, it is logical to provide such a group of states with a specific set of
enforcement measures of this kind. However, there are measures that, by virtue of their
extraordinary nature, can only be used by the international community as a whole. We are
talking, for example, about the use of force.

Without claiming the definitive nature of the conclusions and the presentation of the
material, the classification offered is more of an overview. The following material is intended
to summarize and systematize, to a certain extent, the scientific approaches available to
guaranty fulfillment and enforce obligations erga omnes in modern international law.

Enforcement of obligations erga omnes by individual states

There are a few mentioned possibilities for individual States to enforce obligations
erga omnes. As they say in Art. 2 of Resolution of the 5th Commission of the Institute of

' To see, for example, Par. 1 of Art. 1 of Resolution of the 5th Commission of the Institute of International Law
«Obligations and Rights Erga Omnes in International Law», 2005
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International Law «Obligations and Rights Erga Omnes in International Law» of 2005:
when a state commits a breach of an obligation erga omnes, all the States to which the
obligation is owed are entitled, even if they are not specially affected by the breach, to claim
from the responsible state in particular: a) cessation of the internationally wrongful act; b)
performance of the obligation of reparation in the interest of the state, entity or individual
which is specially affected by the breach. Restitution should be effected unless materially
impossible. But this article doesn’t clarify the issue about the measures that any state can
undertake to enforce the obligations erga omnes in case a state-transgressor refuses to fulfill
the obligation voluntarily.

In the context of individual enforcement the question of countermeasures arises.
Countermeasures in order to react to serious violation of an obligation erga omnes has been
greatly debated [2, p. 9]. Chapter 2 of Part 3 of Draft Articles on Responsibility of States
for Internationally Wrongful Acts regulates the conditions of countermeasures application
by an individual state. The problem is that Art. 49, 52 mention only an injured State as
a subject who may only take countermeasures against a state which is responsible for an
internationally wrongful act in order to induce that state to comply with its obligations,
including obligations erga omnes.

At the same time Art. 54 of the same chapter of the draft states that «this chapter does
not prejudice the right of any state, entitled under Art. 48, Par. 1 (the obligation breached
is owed to a group of states and is established for the protection of a collective interest of
the group; or the obligation breached is owed to the international community as a whole)
to invoke the responsibility of another state, to take lawful measures against that state to
ensure cessation of the breach and reparation in the interest of the injured state or of the
beneficiaries of the obligation breached». The latest provisions give to researchers a ground
to talk about the possibility for a state that wasn’t directly injured also to undertake individual
countermeasures, €.g. economic sanctions.

Some of them think that the practice of countermeasures unilaterally taken in the collective
interest is well-established with regard to non-forcible countermeasures. According to the
state practice analyzed by several authors, states adopt such countermeasures when a serious
breach of an obligation erga omnes occurs and consider their response to be legal. As a
recent example, one could consider the international sanctions unilaterally levied against the
Russian Federation after its annexation of the Crimea [2, p. 10].

It should be noted that each of these instances of use of unarmed (economic) force was
carried out without the authorization of the Security Council, but was accompanied by an
indication of the purpose of the action — e.g. to force the guilty state to respect human rights
(one of obligations erga omnes) [3, p. 28].

We need to take into account that states can — and not must — take countermeasures
pursuant to an erga omnes character of some obligations. In Longobardo’s opinion, for
example, the erga omnes enforcement character of the duty to prevent genocide clearly
allows states to adopt non-forcible countermeasures in order to prevent or effectively repress
at an early stage a genocide occurring in another state’s territory, in accordance with the
doctrine of responsibility to protect [2, p.13]. This doctrine is also widely known inter alia as
a legal basis for humanitarian interventions, but still remains greatly debatable.

It seems that it becomes more common also as a basis for the obligations erga omnes
enforcement. And it makes it possible for some scientists to state that «the use of force
within the concept of «responsibility to protect» is another exception to the principle of
non-intervention. This statement is underlined by the fact that it is generally accepted the
implementation of the «responsibility to protect» concept, namely of «duty to respond»
(one component of the concept), by instruments of both military and non-military nature.
Obviously, in practice, the use of forcible measures has become more widespread ...;
however it is the group of non-forcible activities that is of interest» [3, p. 28].

Thus, there is now a widespread belief in international law that there is a possibility
to use non-military, mostly economic, countermeasures to enforce obligations erga omnes
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unilaterally by a state if the collective interests of the international community are injured.
There are much more objections to the possibility of using forcible countermeasures.
Although some researchers point to the existence of such an opportunity, citing in particular
the right to unilateral humanitarian intervention in the context of so-called «forcible self-
help», based on the customary norm that existed in classical international law and allegedly
preserved after the adoption of the UN Charter [4, p. 10—11].

Among them, one of the scientists who has been studying obligations erga omnes for
almost 40 years, professor Picone, thinks that the problem of enforcement of obligations
erga omnes can be solved «if we take into account that... a possible attribution to the United
Nations to rights to enforce the obligations erga omnes cannot exist without acknowledging
the fact that in the event of paralysis of the organization states assume their uti universi
authority regarding the management of necessary reactions, also by use of force (if this is
clearly permitted by general international law): it is obviously inadmissible that obligations
erga omnes could potentially remain unfulfilled only through the lack of activity of the
United Nations» [5, p. 152]. As a last resort against a serious breach of obligations erga
omnes, states can adopt forcible countermeasures. However, the possibility of taking forcible
countermeasures against a serious breach of an obligation erga omnes has to meet some
requirements that should safeguard against abuses: the impossibility for the Security Council
to act due to veto issues [5, p. 306]; the humanitarian purpose of intervention should prevail,
if not overarching, over other military-political goals and interests of intervention; the force
employed should be necessary and proportionate; the intervention should be determined
by the «beneficial outcomey, i.e. such measures should be discontinued when the goal is
achieved or they will prove ineffective [5, p. 345].

While, professor Picone seems to favour legitimizing the use of military countermeasures
to enforce obligations erga omnes unilaterally; at the same time he argues in his research for
the exclusive role of the Security Council as a key body that would not only be responsible
for enforcement of the obligations that were breached, but would be generally responsible
for the functioning and regulatory development of this group of obligations. The relevant
provisions will be discussed below, since, in our opinion, they belong to the international
community’s measures of obligations erga omnes enforcement.

Anyway we should also note that many researchers state that use of forcible
countermeasures in the case of serious breaches of obligations erga omnes, even for the
prevention of genocide, is still uncertain and it is highly doubtful whether force can be used
beyond the limits of the UN Charter [2, p. 13]. For example, according to Art. 5 of Resolution
of the 5th Commission of the Institute of International Law «Obligations and Rights Erga
Omnes in International Law» of 2005: «Should a widely acknowledged grave breach of an
erga omnes obligation occur, all the states to which the obligation is owed: a) shall endeavor
to bring the breach to an end through lawful means in accordance with the Charter of the
United Nations; b) shall not recognize as lawful a situation created by the breach; c) are
entitled to take non-forcible countermeasures under conditions analogous to those applying
to a State specially affected by the breach». So, the Institute of International Law in their
resolution on obligations and rights erga omnes arrived at the conclusion that all the state
can bring «lawful meansy in accordance with the Charter of the United Nations and take just
non-forcible countermeasures.

As noted by some authors, and professor Zemanek as well, another possibility for the
enforcement of obligations erga omnes for a state can lay in its right to exercise the universal
jurisdiction so long as it is permitted by a general opinio juris in respect of grave violations
of human rights, which derive from a convention that does not contain an explicit provision
about the criminalization of its violations, would not permit prosecution abroad when the
incriminated acts were committed or ordered by Heads of State or other officials with a
claim to immunity ratione materiae [6, p. 49]. At the same time for other representatives
of international law science the prospects for its widespread practical implementation are
doubtful. First, the application of universal jurisdiction mixes two legal orders: national
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and international, and violates the jurisdictional principles that flow from the sovereignty
of states. Secondly, it poses a threat to the abuse and use of such a jurisdiction for political
purposes, which can undermine international law and neglect human rights [7, p. 18].

Finally in the context of enforcement of obligations erga omnes an individual State
can bring a claim to the courts. Within the this category of measures one further needs to
distinguish between enforcement by a judicial body with general substantive jurisdiction,
namely the International Court of Justice (hereinafter — ICJ) and enforcement by functional
judicial bodies with limited substantive jurisdiction, for example, the International Tribunal
for the Law of the Sea [1, p. 10].

Talking about the enforcement through the ICJ, it’s worth mentioning that despite the
proliferation of judicial bodies in current international law, the ICJ has certain features that
set it apart in terms of universality... However, the ICJ has been reluctant to see itself as an
institution responsible for the progressive enforcement of community interests [1, p. 12].

It remains to be seen whether the ICJ would also allow standing in situations where
States base their claims exclusively on the fact that a customary international law of a
community oriented nature has been violated. Such a claim would then be based on the
erga omnes proper character of the international obligation at stake. A claim of this nature
would, however, only have a chance of succeeding between States which have both accepted
the compulsory jurisdiction of the ICJ in terms of article 36(2) of the ICJ Statute [1, p. 16].
Even the jus cogens status of a particular erga omnes obligation does not (yet) in and of itself
provide jurisdiction before the ICJ, nor does it have any other «automatic» effect. [1, p. 17].

The possibility to appeal to the ICJ is also mentioned in Art. 3 of Resolution of the 5th
Commission of the Institute of International Law «Obligations and Rights Erga Omnes in
International Law» of 2005, but with the same necessary condition of such an appeal — the
existence of a jurisdictional link between a state alleged to have committed a breach of an
obligation erga omnes and a state to which the obligation is owed.

The same set of conditions has value for judicial enforcement through other courts of
functional (specialized) character though they have a limited subject-matter jurisdiction
that means they can consider disputes based on obligations erga omnes partes that were
already mentioned. For example, Art. 187 of the United Nations Convention on the Law of
the Sea determines that the Seabed Disputes Chamber of the International Tribunal for the
Law of the Sea shall have jurisdiction in disputes with respect to activities in the seabed area
between states parties concerning the interpretation or application of the relevant part of the
convention and annexes thereto.

Anyway, we agree that the erga omner character of a particular obligation cannot
impose jurisdiction on states against their will. So, states’ consent remains a corner stone for
international judicial dispute settlement [1, p. 20].

Enforcement of obligations erga omnes by a group of states or the international
community as a whole.

Talking about enforcement of obligations erga omnes by a group of states one should
distinguish between the measures to prevent breaches of such obligations and the measures
to stop breaches of obligations in question. Reporting systems, inspection, verification and
investigation systems, complaints procedures, activities of supervisory organs belong to the
first group of measures.

Lets overview in brief the measures of prevention mentioned above. Reporting systems
are now fairly common in all international regimes which establish erga omnes obligations.
But according to professor Zemanek’s opinion, the method does not seem particularly helpful
in respect of those states where an occasional disregard of international obligations is most
likely to happen [6, p. 13].

Inspection, verification and investigation systems are a specialty of weapons conventions
and extremely rare in other context. Sometimes they appear in the sphere of human rights
protection. One is the European Convention against Torture which, by setting up the
European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or
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Punishment, established almost the only effective organ for monitoring compliance outside
the arms control and disarmament area [6, p. 14].

Regarding complaints procedures, the term can be understood in two senses: either as the
right to initiate an institutional process of verification or investigation, as mentioned above,
e.g. in the case of the Montreal Protocol, or as the right to initiate a process in which the
alleged violation is adjudicated and the accused state bound to abide by the decision [6, p.
15]. Instances of a right to complain do not exist outside the field of human rights protection.
However, only the jurisdictions of the Inter-American Court of Human Rights and of the
European Court of Human Rights fulfill the conditions just mentioned.

Professor Zemanek points out that all conventions which establish erga omnes obligations
would also establish supervisory organs and give them adequate powers to exercise
supervision. Reporting systems alone, valuable as they may be under certain circumstances,
will not suffice. Some element of verification should be added to reduce the temptation to
fudge the reports [6, p. 16].

So, unfortunately there are only some examples of preventive measures of erga omnes
obligations enforcement. Mostly they can be established and use by a multilateral treaty for
the category of so called obligations erga omnes partes. Their usage in the context of erga
omnes obligations belonging to general international law raises questions and makes obvious
the necessity of creation of a common organization that could manage this kind of questions.

Next group of enforcement measures can be used by a group of states or even by the
international community as a whole in the case of a breach of an erga omnes obligation.
We should note that the discussion on the possibility of usage of unilateral non-forcible and
forcible countermeasures mentioned above is relevant also for the possibility of a group
countermeasures usage especially when we are talking about forcible ones. What’s more
it seems that the decision of use of force for erga omnes obligation enforcement should be
taken exactly by the international community as a whole.

In this context it’s appropriate to add some reflections on the possibility of application
of humanitarian interventions that is very close related to the concept of «responsibility to
protect». Some defenders of humanitarian intervention refer also to the inefficiency of the
United Nations: since the Security Council made no or only insufficient use of its powers
under the Charter to protect human rights, the rights of states under traditional customary
international law, including the right to intervene for humanitarian purposes, were restored
[6, p. 38]. The foregoing study of humanitarian intervention confirmed the view that the law
of the Charter has not changed, in spite of numerous transgressions. In other words: the use
of force for humanitarian purposes, without authorization by the Security Council, remains
highly controversial [6, p. 50]. Even if some researchers highlight that in the case of mass
atrocities (such as genocide, war crimes, crimes against humanity and ethnic cleansing), if the
Security Council does not authorize the use of the force to protect civilians, other universal
or regional organizations (and, finally, even singular states) could attack the perpetrators and
end the atrocities [2, p. 8].

At the same time the others note that practice of unilateral armed measures prohibited
by international law jeopardizes the stability of regulation of interstate relations. Given that,
in the context of globalization, the effective functioning of the collective security system is
a direct guarantor of national security, it is essential to have a separate jurisdiction between
collective and individual powers to apply force in international relations [4, p. 11].

We have neither intention nor possibility to deepen here with humanitarian intervention
and «responsibility to protect» studies, but in connection with the latest statement it’s worth
returning to the role the Security Council is deemed to play in the context of enforcement
of obligations erga omnes. Unfortunately the attempts of reform it have no success. What’s
more, in the opinion of some scientists, it is a complete misreading of the actual situation to
suppose that an increase in the membership of the Security Council and the nomination of
additional permanent members would make the Council more operational or bring about a
change in its attitude towards enforcing the protection of human rights or of other erga omnes
obligations, for instance in the field of environmental protection [6, p. 45].
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So, it seems that not only the configuration but the very nature of the Council should
be change. With this view, we should return to professor Picone’s studies. According to
Picone, despite the lack of formal changes to the UN Charter, the Security Council has been
undergoing some changes for a long time, including, in particular: a) the broader and more
discretionary interpretation of the concept of a threat to peace under Art. 39; b) in the practice
of sanctioning aimed at concealing the unlimited powers granted for the exercise of purely
unilateral intervention by States; ¢) assuming new powers not provided for by the Charter
through the exercise of functions of a jurisdictional nature [5, p. 302]. Professor Picone
attributes these changes to the impact of obligations erga omnes on the UN system. In his
view, this influence is so strong that the work of the Security Council has become the basis
for the formation of general rules of international law of an instant nature [5, p. 302]. The
refore, it suggests assuming some law-making functions.

These changes in the work of the Security Council and certain influence that the General
Assembly has also had on the formation of the concept of collective and shared values, allow
professor Picone to argue for a transformation of the nature of the UN, and its transformation
into a material organ of the international community. This body could meet the requirements
of states acting in the collective interest and guarantee a higher level of evaluation and
realization of interventions effectuated by such states in the spirit of general international
law to protect some erga omnes obligations [5, p. 303]. This, in turn, would help to resolve
many issues, beginning with the lack of consensus on the hierarchy of basic values of the
international community (non-intervention and protection of human rights are a well known
instance of such a conflict [6, p. 44]) to the legitimacy of humanitarian interventions and the
normative regulation of «responsibility to protect» practice, etc.

Conclusions and suggestions. So, now we can say that the concept of erga omnes
obligations continues to evolve, as evidenced by the formation of a number of measures of
their enforcement. Their application, however, raises a number of practical and theoretical
questions.

The measures suggested by different scientists can be conditionally divided into those
that can be used individually by a state and those that can be applied by a separate group
of states and even by the international community as a whole. In addition, it’s possible to
divide these measures into judicial and extrajudicial ones, preventive and those applicable to
obligations breaches.

The group of remedies that states can use individually includes countermeasures,
exercise of universal jurisdiction, and appeals to international courts (the International Court
of Justice and specialized courts). The use of countermeasures is quite controversial. When
it comes to serious breaches of erga omnes obligations, especially those enshrined in the
norms of jus cogens character, the use of non-forcible (mainly economic) countermeasures
is almost unanimously accepted. However, the possibility of using forcible countermeasures
raises serious objections, albeit supported by a number of international law scholars. It seems
that if such a measure of enforcement of erga omnes obligations is possible, it is more likely
in the context of their application by the international community as a whole.

The exercise of universal jurisdiction can help to bring to justice in the case of international
crimes commitment. However, it is not currently mandatory, and is therefore only limited to
conventional obligations erga omnes.

The most common practice in enforcement of such obligations is to apply to the
International Court of Justice, whose decisions generally are of great importance for the
formation of obligations erga omnes concept in international law. At the same time, as for the
terminology the content of its decisions is quite contradictory, and the necessary condition
for the settlement of disputes is the existence of a jurisdictional link between the court and
the parties to the dispute, even when it comes to violation of erga omnes obligations, which
proceed from the peremptory norms of international law. If this condition is met, disputes in
question could also potentially be dealt with by specialized international courts.

As for the group measures of erga omnes obligation enforcement, they include a number
of preventive mechanisms for breach of such obligations, including: reporting systems,
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inspection, verification and investigation systems, and complaints procedures. However, for
the time being, implementation of these mechanisms are only possible through the signing of
international treaties, that is, for enforcement of erga omnes partes obligations only, leaving
aside obligations based on general international law.

Finally, the measures of erga omnes obligation enforcement, which, in our view, can only
be applied by the international community as a whole, include humanitarian intervention or
intervention in the context of the «responsibility to protect» concept. The possibility of such
interventions is, in itself, very debatable. However, if one assumes it, it is exactly in defense
of erga omnes obligations that relate to the common values and interests of mankind.

Many issues regarding the enforcement of such obligations in general and the use of
force with this scope in particular, could be resolved in the presence of an international
organization that could, to some extent, systematize heterogeneous practice in this area,
stimulate the development of the erga omnes obligations concept and be responsible for their
enforcement. According to the number of studies, such functions could be fulfilled by the
UN, especially since the changes that the Security Council has undergone in recent decades
make it necessary for them to carry out these functions.
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BUKOHAHHSA 3050B°’13AHb ERGA OMNES B MI’KHAPOJIHOMY
ITPABI: 1O IMTAHHA ITPO CIIOCOBH

Pesiome

CTaTTIO IPHUCBAYCHO 320€3MEUCHHIO BHKOHAHHS 30008’ 13aHb €rga omnes B Mi>KHapOJHO-
My nipaBi. Hapasi 1ie nuranHs npuBepTae Bce OiIbIiIe yBark MpeICTaBHUKIB HAYKHU MIXKHAPO/I-
HOTO IIpaBa B CBIiTi, YOT0, Ha JKaJlb, IOKU 1110 HE MOXKHA CKa3aTH PO YKpaiHy. AKTyalbHICTh
TEMH JOCIII/DKCHHS € 3HAYHOIO Y 3B 53Ky 3 HEOOXIJHICTIO 3aXUCTY CHIIBHUX IHTEpECiB 1 IMiH-
HOCTeH JIIOJICTBA, 30KpeMa THX, sIKi MOXKYTh BUCTYIIAaTH IIPEIMETOM 3000B’13aHb €rga omnes.
Ha cydacHomy erari cTajgo O4eBHIHUM, IO €()EKTHBHUN 3aXUCT TAKUX LIHHOCTEH 1 iHTe-
peciB Moxe OyTH rapaHTOBaHUH TIIbKY CHUIBHUMU 3yCHJIISIMU BCIX A€paKaB a0 Kpalle BCho-
'O CBITOBOTO CIiBTOBApUCTBA Y 1ijiomy. KoHIlemniis 3000B’s13aHb erga omnes Hajae HaM caMme
TaKy MOXJIMBICTb, OCKUJIBKM JepkKaBH B OyIb-SKOMY BHIIaJKy 3000B’S13aHi BUKOHYBATH Lii
3000B’s13aHHS [Iepe]l MIXKHAPOJHOIO CIUIBHOTOLO, a IX NOPYLIEHHS J03BOJIE BCIM JepiKaBaM
BXKMBATH 3aXOJIiB JUIS 3aXHUCTY.

[HIIMM Ba)KJIMBUM IHMTAHHSAM € HPHUITYCTHUMICTh Pi3HUX CIOCO0IB 3a0e3Me4eHHs] BUKO-
HaHHS 3000B’513aHb €rga omnes, 110 IPONOHYIOThCS BUSHUMHU OCTaHHIM yacoM. JlesKi 3 HuX,
HaIpUKIIaj, BINCHKOBI KOHTP3aXO/H, € JJOCHTH CIIipHUMH. KpiM TOTO, M0sIBa BEITHKOI KIJTBKOC-
Ti croco0iB 3a0e3neueHHs B MyOsiKalisgx BYCHUX BUMarae ix cucremarusaiii. ¥ 3B’s3Ky 3
LIUM B CTATTi BUBYCHO HAYKOBI MiIX0AHM 10 poOsiemMu 3a0e31e4eHHs] BUKOHAHHS 3000B’13aHb
erga omnes, BUSIBJICHO Ta CHCTEMaTH30BaHO Pi3HI criocoOu 3a0e3MeueHH s, MPOoaHalli30BaHo
MOXIIUBICTh 3aCTOCYBaHHSI B I[bOMY TIPOIIECi HEBIMCHKOBHUX 1 BIICBKOBHX KOHTP3aXO/IiB.

Crioco0u, 1110 IPONOHYIOThCS PI3HUMU BUCHUMHM, MOXKYTh OyTH YMOBHO IOJUIEH] Ha Ti,
SIKI MOXKYTh 3aCTOCOBYBATHCS IEPIKABOIO CAMOCTIHHO, Ta Ti, sIKi MOXKYTh 3aCTOCOBYBATHCS
OKPEMOIO IPYIION0 JIEPKaB 1 HABITh MIKHAPOHOIO CIUILHOTOO B 1ijoMy. Kpim Toro, MokHa
PO3IIIMTH 111 CIOCOOU Ha CyHOBI Ta 1103aCy/10Bi, IPEBEHTUBHI 1 Ti, SIKi 3aCTOCOBYIOTLCS B pasi
HOPYIICHHS 30008’ 3aHb.

I'pyna crioco6iB 3a0e3neyeHHs, K1 JepKaBU MOXKYTh BUKOPUCTOBYBATH 1HIMBITyaIbHO,
BKJIIOYA€ KOHTP3aXOJH, 3aCTOCYBAHHs YHIBEPCAIbHOI IOPUCIUKIIT Ta 3BEPHEHHS 0 MiKHA-
pomuux cyniB (Mixuapomauuit Cyn OOH i criemiamizoBani cyan). 1o ctocyeTbest rpymoBux
3axO0/IiB 11010 3a0e3MeUYeHHs] BAKOHAHHS 3000B’s13aHb €rga omnes, BOHH BKIIOUAIOTh PsiT 3a-
NOODKHUX MEXaHI3MIB MOPYIIEHHS TaKUX 3000B’3aHb, BKIIOYAIOUN: CUCTEMHU M1OBIJOMIICH-
Hsl, IHCTICKIIiH, TIEpPeBipOK Ta PO3CITIAyBaHHS Ta MPOIETYPH ITOTAHHS Ta PO3IIALY CKapr.

BukoprcTaHHs KOHTP3aXo/iB B Tpolieci 3a0e3nedeHHs 30008’ 13aHb € JOCUTh CITIPHUM.
Kosu moBa iizie po cepiio3Hi mopyieHHs 30008’ s13aHb erga omnes, 0COOIMBO THX, SIKi 3aKpi-
IUIEHI B HOPMAX jus cOogens, 3aCTOCYBaHHS HEBIHCHKOBUX (TOJIOBHUM YHHOM E€KOHOMIYHUX)
KOHTP3aXOJliB MPHITYCKAETHCS MMPAKTHYHO OIHOTOJIOCHO. OHAK 3aCTOCYBAHHS BIHCHKOBHX
KOHTP3aXO[iB BUKJIMKAE CEPHO3HI 3alepeueHHs i, KO 1 MPUIYCKaTH MOXJIMBICTH I[bOTO,
Moxxe OyTU peali3oBaHO TUIBKY 3a PIIICHHSAM MDKHAPOIHOIO CIIBTOBAPUCTBA B LILIOMY.

bBararo nuTaHs, 0 CTOCYIOTHCS 3a0€3MeUeHHs] BAKOHAHHS BiINOBITHUX 3000B’13aHb Ta,
30KpeMa, TMTaHHs 3aCTOCYBaHHS CHJIM 3 IO METOI, MOIIH O OyTH BUpIIICHI B pa3i iCHY-
BaHHS MDKHApOJHOI opraHizauii, sika 6 Oyna 374aTHa MEBHOIO MIPOIO CHCTEMAaTU3yBaTH HEO-
JTHOPIIHY TPAaKTUKY B raiy3i, CTHMYIIOBAaTH PO3BUTOK KOHIIEMIIi 3000B’s3aHb erga omnes
1 HECTH BIJIMOBIJANBHICTD 3a 1X BUKOHaHHs. Cxoxe, 1o Taki (QyHKIii Moria O BUKOHYBaTu
OOH, ocobnuBo 3 ypaxyBaHHSIM TOTrO, 110 3MiHU B poOoTi Pagu besneku, mo manu Mmicue
MIPOTSTOM OCTaHHIX JIECSTHIIITh, OOYMOBIIOIOTE HEOOXITHICTh caMe JJisl Hei BUKOHYBAaTH I
GbyHKIl.

KurouoBi cioBa: 3000B’s13aHHS erga omnes, 3a0e3MeUYeHHsT BUKOHAHHS 3000B’s13aHb,
crocoOu 3a0e3neveHHsl, HeBIHCHKOBI KOHTP3aX0oM, BIHCHKOBI KOHTp3axoau, Paia besneku
OOH.
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NCIHHOJTHEHHUE OBA3ATEJIBCTB ERGA OMNES
B MEKAYHAPOJHOM ITPABE: K BOIIPOCY O CITIOCOBAX

Pe3rome

Crarbsi TOCBsIICHA 00CCIICYCHUIO MCIIOJTHEHUH 00s3aTeNIbCTB erga omnes B MEX/IyHa-
poxnHOM mpase. B HacTosiiee BpeMs 3TOT BOIPOC IPHUBJIEKAET BCe OO0JIblIe BHUMAHUS TIpe]-
CTaBI/ITeﬂeﬁ HayI(I/I Me)KZ[yHapOZ[HOl"O npaBa B MI/Ipe, 4e€ro, K COXKaJICHUIO, ITOKa €IIC HEJIb3s
CKa3aTb 06 YKpaI/IHe. AKTyaJ'II:HOCTB TEMBI UCCJICIOBAHUA BCJIIMKA B CBA3H C HGO6XOI[I/IMOC-
THIO 3alHUTHI O6L[11/IX I/IHTepeCOB u U,GHHOCTGIZ YCJIOBCUYCCTBA, B YaCTHOCTU TEX, KOTOpblC
MOFyT BI)ICTyl'[aTB HpeZLMeTOM O6$ISaTeJ'II>CTB erga omnes. Ha COBpeMeHHOM JTare crajio
OYEBHIHBIM, YTO AP PEKTUBHAS 3alUTA TAKUX [ICHHOCTEH M MHTEPECOB MOXKET OBITh TapaH-
TI/IpOBaHa TOJIBKO COBMCCTHBIMH yCI/IJ'II/ISIMI/I BCEX FOCy)Z[apCTB nin nquue BCEro MPIpOBOFO
C006HI€CTB3. B LICJIOM. KOHHGHHI/ISI 06$I3aTeJ'II>CTB erga omnes l'[peI[OCTaBJ'IS[eT HaM HUMCHHO
TaKy}O BO3MOXXHOCTb, HOCKOHLKy rocynapCTBa B JIIO6OM cnyqae O6H33HLI BBITIOJIHATEL 3THU
00s13aTeNbCTBA NEPEl MEXKTYHAPOAHBIM COOOILIECTBOM, a UX HAPYIICHHUE MTO3BOJISIET BCEM TO-
CyI[apCTBaM Hpe,[[HpI/IHI/IMaTL ﬂeﬁCTBHﬂ JUTSL 3alUTHIL.

KunoueBble cj10Ba: 00s13aTeIbCTBA €rga omnes, obecrieueHne UCTIOTHEHUS O6H3aT€J'IbCTB,

CITOCOOBI 06€CHC'-IGHI/I$I, HCBOCHHBIC KOHTPMEPHbI, BOCHHBIC KOHTPMCPHI, Coget be3onacuoctu
OOH.



