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Dpaniy3bkuit 6yiabBap 24/26, Oneca, 65058, Ykpaina

OCOBEHHOCTH MYCYJIBMAHCKOIO ITPABA

B craTtee NCCICOAYETCA UCTOPUA BOSBHUKHOBCHWA U OCHOBHBIC 0COOEHHO-

CTHU MYCYJIbMaHCKOTIO ITpaBa.

Kmouessie cioBa: Mciam, KopaH, MycynbMmaHcKoe IpaBo, MyxamMmen,

[apuar.

B nocnenHue necaTuiaeTusi akTUBU3M--
poBajoCch BHUMaHUE K MYCYJIbMaHCKUM
COllMaJIbHBIM, B TOM YMCJIE U MPaBOBbIM
IToKTpuHaM. HeT HeoOXOOAMMOCTU 3TO
OOBSICHITD, — IMTPUINHBI OYSBUIHBHI.

MycyabMaHCcKOe MpaBO — YacTh MUPO-
BO33pEHUsI, KOTOPOE BO3HUMKJIIO Ha pyOexe
VI-VII BeKkoB H.3. Ha ApaBUICKOM IOJIyOC-
TPOBE U KOTOPOE M3BECTHO B MUPE KakK
Hcnam. CoznaHue 3TOro yueHusl CBSI3bIBa-
ercs ¢ UMeHeM MyxamMmena, KUBIIIEro, o
npegaHusaM, ¢ 571 mo 632 rox, — BbIXOILIA
13 HebOoraToli TOProBoil CEMbU; OH BBICTY-
MWI TIPOTUB TJIEMEHHOTO MHOTOOOXUS U
00BSIBUII Ce0s1 TPOPOKOM €TUHOTo Oora —
Annaxa. MyxamMen HEpeaKoO BbICTyNal B
pOJIM TPETEHCKOro CylbU 1O CIOpaM Co-
TJIEMEHHUKOB W OIHAXIbl 3asiBUJI, UTO K
HeMYy SIBWICS MOCIaHHUK eMHOro 6ora —
Annaxa ¥ Hay4YuJ €ro XUTb MO-HOBOMY.
"MBbI ycTpousid TeOst Ha €IMHOM ITyTH T0-
BesieHus1. Crenyit ke 1Mo HeMy U He Cliefayi
CTPACTSIM TeX, KOTOPbIE HE 3HAIOT"' — rOBO-
pUTCS B CBSIIIIEHHON KHWUTE MYyCyJbMaH —
Kopane, rie, o npenaHuio, coOpaHbl MHOTHE
TPOTIOBEAU MIPOPOKA.

ITo3nHee Myxammeny MpUILIOCH Oe-
Xath B MeauHy 1 nocje MOoKOpPeHus co-
3JaHHOI UM apMueil MeKKu OH ObLI Ipo-
BO3IJIAILIEH TOCJIAHHUKOM Oora 1 IpaBUTe-
neM ApaBuiickoro noayoctpona. B obpa-
30BaHHOM MM TOCyaapcTBe — Xxanudare,
OH 3aHUMaJl UCKJIIOUUTEIbHOE TTOJI0XEHUE
HaMeCcTHUKa Oora, ocHOBaTess U eAUH-
CTBEHHOTO TOJIKOBaTeJisl HOBOW pEIUTUU,
3aKoHoaTess U cyabu. [loyyeHust u npak-
TUKa AesiTeTbHOCTH MyxamMmena sIBUJIKCh

OCHOBOI MYCYJIbMaHCKOTO TIpaBa, HOPMBI
KOTOPOTO HEepas3phIBHO CBSI3aHBI ¢ MOpa-
JIbIO U penurueii. MycyibMaHCKOE TTpaBo
yalie Bcero o003HavaeTcsl TCPMUHOM ula-
puam; ¥ ero COCTaBJISIIOIIMMHU, TTOMUMO
KopaHna, SBISIOTCS CyHHbI — TIPEIAHUS O
TTocTynkax Myxammena, CoO3MaHHbIE MHOTO
JIET CITYCTSI TIOCIIe CMEPTH TTPOPOKa.

dyHaaMeHTalIbHAs KOAUGUKALIUS MYy-
CYJbMaHCKOTO MpaBa OTHOCUTCS K KOHILY
XIX Beka ( 1869 — 1876 rr.). D10 OBLIA
Maodcasna — cBOETO poma TpaxkIaHCKUIA
Komekc OCMaHCKOM MMITEpHU, KOTOPBIA
nmeiictBoBasl po 1926r. B Typuuwu, go
1949r. B Cupumn, go 1953r. B Upake, oo
1976r. B MopaaHuu u 10 HACTOSIIIETO
BpeMeHH — B JIuBaHe.

BwMmecTte ¢ TeM, B psme MyCyITbMaHCKUX
CTpaH MPOXOIVIIN Pa3IMYHble KOTM(bUKa-
LMK, KOTOPBIE ITOJT BO3ICCTBUEM eBpOIIEii-
CKOI LMBUIM3ALUU CY3UIn chepy Aei-
CTBUS MyCyJbMaHCKOTO TipaBa. OgHaKo
BOJTHA (DyHIaMeHTaJM3Ma, KOTopas Tpo-
TIUTa TI0 apabCKUM CTpaHaM U 0oJjiee BCeTo
110 ApaGCKOMY BOCTOKY, BO3POIIIIA BV -
HME UcjlaMa Ha COLMAIbHYIO KU3Hb 3TOTO
peruoHa, B TOM 4YHMcJie U Ha ero IMpaso.

JlocTOMHCTBA IlIapraTa MyCyJIbMaHC-
KWe TpaBOBEAbl BUAAT B 0COOOM, OOXKe-
CTBEHHOM XapakKTepe ero MPOMCXOXKIIe-
HUA. MycyabMaHCKOE TIpaBO — 3asIBIISTIOT
yJIeMBI, — 3TO pe3yJbTaT 00XEeCTBEHHOTO
OTKPOBEHUSI, OHO JapOBaHO JIIOIIM AJlia-
XOM uepe3 ero mpopoka Myxammena.
"MycynpMaHCKOE TpaBO — OOXKECTBEH-
HOE TIpaBO IT0 CBOMM HMCTOYHUKAM M OC-
HOBHBIM HopMaM. OHO 4yepIiaeT CBOIO
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CUJIy HE B TOCYJapCTBEHHOM BJIaCTH, a B
BoJjie Asutaxa” [1, 14]. UccnenoBaTenu 1a-
puaTa yTBEpKAaloT, YTO IIapuaT MO3BOJIsI-
€T UMETh YaCTHYIO COOCTBEHHOCTb, HO HE
paspeliaeT KOHIEHTpUPOBaTh OOTaTcTBa
[2, 49], xOTs1, BUAMMO, TTPAKTUKA 3TO OTPO-
Bepraer.

K 0CHOBHBIM MPUHLIMIIAM IlIapUaTa OT-
HOCST TaKXXe CIpaBeJJMBOCTh, KOTOpas
pacKpbIBaeT 00sI3aHHOCTH 00ECITEYUTh pa-
BEHCTBO IIepel CYI0M.

BaxHoit 0COOEHHOCTbIO CUCTEMBI MY-
CYJIbMaHCKOTO TIpaBa sIBJIsSIeTCSI TO, UTO Jie-
JICHWE ero MPUHIMIIOB 1 HOPM Ha OTpac-
JIW, B OTJIMYME OT 3aKOHOJaTeTbHO-HOpMa-
TMBHBIX IIPAaBOBBIX CUCTEM, HE HaXOMIUTCS
B TECHOI 3aBUCUMOCTU OT €TI0 MCTOYHM-
KoB. P. [llapab B 3TOM CBSA3M BIOJIHE 000-
CHOBaHHO OTMeYaeT, 4To B KopaHe HOpMBI
MMyOJIMYHOTO ¥ YaCTHOTO IpaBa IepeMeria-
HBI 0e3 BCSIKOTO coloaunHeHus [3, 14].
Knaccudukanus orpacieil MycyJabMaHC-
KOro mpaBa ObljIa pa3paboTaHa ero JOKT-
pMHOI1, KOTOopas IlepBOHAYaJIbHO BHEIA
CBOIO 3aJa4y B TEMATUYECKOW TPYMIHU-
pOBKE WHAWBUIYaJIbHO-HOPMATUBHBIX
TIpeANMCaHUiA U JIMIIb Mo3aHee (B YaCTHO-
CTH, B CBSI3M C HEOOXOIMMOCTBIO IIPUHSI-
THS 3aKOHOAATEbCTBA, 3aKPEILISIOIIETo
TOJIOXKEHMST MYCYJIbMaHCKOTO TIpaBa) Mpu-
CTynuJia K OIpeaeeHNI0 COOCTBEHHO OT-
pacneii. [To tTaHHOMY BOTIPOCY BbhICKa3bIBa-
JINCh pa3jIMYHbIe TOYKM 3peHusd. Tak, 1mo
MHEHMIO psia UCCilemoBarelieil, cucreMa
MYCYJIbMaHCKOTO IIpaBa B 1IeJIOM BKJIIOYa-
€T KOMILJIEKChI IIPUHIIUIIOB U HOPM, peTy-
JIMPYIOIIUX MPU OCHOGHblE Chepbl HCUSHU
MYCYAbMAH: OMHOULEHUS NPABOBEPHBIX
¢ Aanaxom, é3aumoomuouienus aoei, a
TaKXe cea3u Mmedxucdy eocydapcmeamu
UIN  peAucuo3HbiMU  KOHgheccuamu.
HMHorma B caMOCTOSITEIbHYIO TPYIIITY BbI-
JIEJISTIOT HOPMbI, OTIPEACIISIIONIME CTPYKTY-
Py MYCYJIbMaHCKOTO rocyaapcTBa — Xa-
nm@daTa 1 ero OTHOIICHMS C rpaXkIaHaMu
(mopgmanHbiMuU) [4, 125]. B npyrux kinaccu-
uKanMsIX HOPMbBI 3TOM MOCIEAHEN Tpy-
Tl HAPSIIY C TIPEANMUCAaHUSIMU, KaCalOIIM-
MMCSI OTHOLIEHWI MYCYJIbMaHCKOTO TOCy-
JlapCTBa C MHBIMU rocynapcTBaMu, Hapojaa-
MM 1 HE MyCYJIbMaHCKMMM KOH(DeCCUsIMu,
BOOOIIe He NTpUHUMaloTCI B pacuér. Ha-
npumep, cT. 1 Maaxaniasl Aeauaa Bce
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HOPMBI MyCYJIbMaHCKOTO IpaBa Ha MpaBU-
J1a OTMPABJIEHUS PEJTUTMO3HBIX 00s13aHHOC-
Tel 1 HOPMBI, PETYJIMPYIOIINE OTHOILICHUS
moaei. Bropast rpynmna HopM B CBOIO o4e-
penb mompaszensyiach Ha TP OCHOBHBIEC
OTpaciii — TaK Ha3bIBAEMOE€ Mpago AuY-
Ho2o cmamyca, Odeauxkamwuoe (y20108-
Hoe) npaso M KOMILIEKC HOPM, YCJIOBHO
UMEHYEMBI MYCYAbMAHCKUM epaicoauc-
Kum npasom (my’amanram). MycyibMaH-
CKO-MpaBoBasl JOKTPUHA HAPSIIy ¢ STUMU
TpeMsl OTPAcCASIMH BBIIENsINA TPU APY-
TUe — OTpacib 81ACMHbIX HOPM, cydeb-
HOe npaso N HOpMbl cuiiap — OTpaclib,
KOTOPYIO YCJIIOBHO HA3bIBAIOT MYCYAbMAH-
CKUM MencOyHapoOHuim npasom. JlanHas
Ki1accu(UKaLs B HACTOSIIEE BPEMSI SIB-
JIsieTcsl HamboJiee pacipoCTpaHeHHOM cpe-
I MYCYJIbMaHCKUX TTPaBOBEIOB.

AHanu3 cucTeMbl MYCYJbMaHCKOTO
TpaBa MOKa3bIBaeT, YTO YKa3aHHbIE OTpac-
JIN XapaKTepU30BaINCh HEOIUHAKOBBLIM
YPOBHEM Pa3BUTHUS U 3aMETHBIMU Pa3iiu-
YUSIMU MEXaHU3Ma pealu3allud CBOUX
HopM. OcoOBIil UHTEpEC MPU TOM Mpead-
CTaBJIsIeT COOTHOIIIEHUE ITyOIMYHO-TTPaBO-
BBIX M YaCTHOIIPABOBBIX oTpacieii. [TpaB-
Ja, TpaAUILIMOHHAS MYCYJIbMaHCKO-ITPaBO-
Basi JOKTPUHA TEOPETUIECKU HE MPOBOIM -
JIa pa3Inaust MeXIy HUIMU 1 He UCTTOJIb30-
Bajla JaHHOM TePMUHOJIOTUM MPU OTIpee-
JieHuu oTpaciieii. OmHaKo Ha MpaKTHKe
JeieHue Ha MyOJNMYHOEe M YACTHOE MY-
CYyJIBMAHCKO€ MPaBO B M3BECTHOM CMEIC-
JIe CYIIEeCTBOBAJIO, €CIU UMETh B BUIY
creliipUKy HOPM, PEryJIUpPYIOLIUX OTHO-
IIEHUSI ¢ yYacTUEM MYCYJIbMaHCKOTO ro-
cyJapcTBa, B CpaBHEHUU C TIPaBUJIAMH T10-
BEeIEHUSI, MPUMEHSIBIIUMHUCS B YaCTHBIX
B3aMOOTHOILIEHHSIX TIPABOBEPHBIX.

MycynbMaHCKOE MpPaBO B LEIOM —
3TO B 3HAYMUTEJILHOU Mepe YaCTHOE TMPaBo,
BO3HUKIIIEE U3 OTHOILIEHU COOCTBEHHOC-
TH, OOMEHa, JIMYHBIX HEUMYIIEeCTBEHHBIX
cBs3eil. [T1aBHOe MecTO B HEM 3aHUMAOT
MpaBuja MOBEACHUS, OPUEHTUPYIOIINECS
Ha PeJIMTUO3HbIC TIPUHLIUIILI U PETUTHO3-
HO-HPaBCTBEHHbIE KPUTEPUU. 3aKOHOMEP-
HO, 4TO 0cOo0yI0 1 HanboJjiee pa3BUTYIO OT-
pacib MpeacTaBisieT coOOU npaso Au4HO-
20 cmamyca. 1o cnpaBelIUBOMY 3aMeua-
Huto P. laBuna, "nmuuHoe u ceMeitHoe Tpa-
BO, KOTOPOE COIEPKUT HOPMbI PUTYATIbHO-



OcobeHHOCMU MycyAbMaHckoro npasa

'O ¥ PEJIUTHO3HOTO MTOBEIEHUS, BCETIa CUM-
Taja0ch HamboJiee BaXXHBIM B Inapuarte”.
OCHOBHBIMU UHCTUTYTAMU TAHHOM OTpac-
JIY SIBJISIIOTCSI: Opak, pa3Boll, poACTBO, MaTe-
puanbHOe obecrieueHre ceMbi, 00sI3aHHOC-
TH MO0 BOCTIUTAHUIO JIETeil, 3aBellaHKe, Ha-
cliegoBaHue "Mo 3aKOHY", oIleKa, IoMneYu-
TEJIbCTBO, OTPAaHUYEHKE TTPABOCTIOCOOHOC-
™ U T.n. K 9acTHOMpPaBOBBIM OTpaCIsM
OTHOCUTCS U epaxcdaHckoe npaso (my’a-
Mmasam), peryaupymoliee BOMpochl co0-
CTBEHHOCTH, pa3fiMuHble BUIbI CAEJIOK U
nX obecrieyeHUE, MOPSIIOK MCITOJTHEHUS
00s13aTeNbcTB U T.11. COBpeMEHHbBIE aBTO-
PbI OTMEUAIOT, UTO MYCYJbMaHCKOE TTPaBO
HE 3HaeT CaMOCTOSITeJIbHOM OTpaciu Top-
TOBOTO IpaBa, XOTS U yIeJsieT 3aMETHOe
BHMMaHUE pa3HOOOPa3HbIM (hopMam KOM-
MepuyecKMX ToBapuiecTs [5, 129].
IMpennucaHus rpaxiaHCKOTO Tpasa,
€CJIM eT0 MOXKHO Ha3bIBaTh O¢3 KaBbIUeK, B
eBPOIEeCKON TuTepaType odbecreuyunBa-
JIUCh, U B OOJIBIIION Mepe 00ecTieunBaoTCs
JI0 CUX TOp He CTOJIbKO CYyIbsIMU — Kaou,
CKOJIBKO CITeLIMaJbHBIMU OpraHaMUu MY-
CYJbMaHCKON MHCTIEKIIMU U KOHTPOJST —
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Xucba, KOTopble BO MHOTUX CJIydasix pac-
CUMTBIBAIOT Ha TOOPOBOJILHOE UCIIOTHEHHE
rpaxIaHCKO-TIpAaBOBBIX 0053aTeJIbCTB
(HammpuMep, MpU TMOTalieHUun 10Jra), HO
MOIJIM TTPUOETHYTh U K TPUHYIUTETbHBIM
MepaM U Jaxe TeJeCHOMY HaKa3zaHMIO
JIUL, BAHOBHBIX B HAPYIICHUM TTPABUJI TOP-
TOBJIM, HOPM KyTe4eCKOi MOpaIu U T.11.
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OCOBJIHBOCTI MYCYJIBMAHCBHKOIO ITIPABA
PE3IOME

MycynbMaHCbKe MTPaBo € (popMOI0 BUSIBY TEOKPATUUHOTO MPaBIiHHS; B
CBOIO Yepry, TEOKpaTUYHE MpaBiHHS 3aCHOBAaHE Ha TPaauIlisX Ta HOpMax
MYCYyJIbMaHChKOTO nmpaBa. MycyjibMaHChKe IpaBo, 3aCHOBaHE Ha lorMarax,
chopMyIbOBAaHMX 0araTo BiKiB Ha3ald, Ja€ MOXJIMBICTh KOHCEpBallil Bjlac-
tuBuX bimxkHpomy Cxomy 3BUYAiB i MOPSIAKIB, COLIiaIbHOMY YKJIaIy, TOJIi-

TUYHUX PEXMMiB Ta iHCTUTYTIB.

Kmouosi ciosa: Icinam, Kopan, MycynbmaHchke TIpaBo, Myxammen,

1Iapiar.



