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NEAKI INTAHHA HOBOI'O 3AKOHOJABCTBA
3 BUSHAHHSA HEAIICHUMM YIOJ, CIIPAMOBAHUX
HA YXWJIEHHA BIJ OIIOJATKYBAHHA

B craTTi po3misiHyTO 3aKOHOAaBYi aCTIEKTU BU3HAHHS HEAiICHUMU YTO/,
COpsIMOBaHUX Ha YXWJIEHHS Bid CIuiaTyi noaaTkiB. [IpoBeaeHO MOpiBHSLIIb-
HMI aHaJli3 1IbOTO MUTAHHS y YnHHOMY LluBinbHOMY KOfeKci Ykpainu, ['oc-
nogapcbkoMy Kojaekci Ykpainu ta LluBinbHoMy Kogekci Ykpainu 1963p. i3
BUCBITJIEHHSIM HaNOIIbII aKTyaJIbHUX MPO0JIeM MTPaB03aCTOCYBAIbHOI Tisl-
JIBHOCTI.

Koarouosi ciaoBa:yxuaeHHs BiJ CcrjlaTH MOAATKiB, MOAAaTKOBa CJIyXko0a,
YroJy, rocrojlapcbKe 3000B’s13aHHSI, BUHA IOPUIMYHOI 0COOU

Brpara unxHOCTI 3 1 ciunsg 2004 poky LuBinbHUM KomekcoMm YkpaiHcbkoi PCP Bin
18 munHs 1963 poky, i3 3MiHaMu, BHECEHUMU IO HbOTO, Ta HAOpaHHS YMHHOCTI 3 1 CiuHs
2004 poky LluBinbHUM KogekcoM YKpainu Bif 16 ciunsg 2003 poky ta 'ocmogapchbKuMm
KomekcoM Ykpainu Bin 16 ciuns 2003 poky 06yMOBUIM BUHUKHEHHS iCTOTHUX KOPEK-
TUB y TIPABOBOMY PETYJIIOBaHHI IHCTUTYTY BU3HAHHS YTOA HEIiMCHUMMU.

BusHaHHS yroa HeailiCHUMM K OAWH 3 TOJIOBHMX HaNpsSMKiB poOOTH OpraHiB Aep-
2KaBHOI IMMOJATKOBOI CJTy>KOH i ChOTOAHI 3aIMIIAEThCSA e(heKTUBHUM 3aX040M ITOIIOBHEH -
HSI JOXOMIHOI YacTUHMU Jlep>XKaBHOTO OI0IKETY KOIITAMU, OTPUMaHUMU Cy0’€KTaMU rOCIIO-
JIapIoBaHHS Bill 3MiACHEHHS MPOTU3aKOHHOI AisUIbHOCTI, CIPSIMOBAHOI Ha YXWJIEHHS Bif
CIJIaTH TIOJATKiB Ta 300piB.

InctuTyT BusHanHs yron HeniichHumu y LUK Ykpainum Bin 16. 01. 03 poky po3risina-
€ThCS SIK BUBHAHHS HeAiNCHUMU LIBLUILHO-TIPaBOBUX IIPaBOYMHIB, a y [[ocmomapcbkomy
KOJIeKci YKpaiHM — SIK HEAiMCHICTh TOCITOIapChKO-TIPaBOBUX 3000B’13aHb.

BpaxoByioun HasiBHICTh y OpraHiB Jiep>KaBHOI MOJAaTKOBOI CJIyXXOU TpaBa Ha 3Bep-
HEHHS IO CYAiB 3 MO30BaMM IIpO BU3HAHHS yrol HeAiiCHUMU, BUHUKAE, MEpPII 3a BCE,
MMUMTaHHS CIIiBBiMHOIIEHHS KaTeropiii “yroma”, “npaBoYrH” Ta “TocnomapchbKe 3000B s~
3aHHS".

HuBinbHuM KogekcoM Ykpaincbkoi PCP Big 18 numas 1963 poky yromoro BU3HaBa-
JIMCS Aii rpOMAaJIsIH i opraHiszalliii, HalpaBJeHi Ha BCTAHOBJIEHHSI, 3MiHY a00 MPUITMHEHHS
LIMBUIBHUX TpaB Ta 000B’s3KiB [1]. A LluBinbHUM KojeKcoM YKpaiHu, SIKUil HaOpaB
yuHHOCTI 3 01. 01. 04p., m1s1 BU3HAYEHHSI [Iii 0COOM, CIIPSIMOBAHOI Ha HAOYTTSI, 3MiHy a00
MIPUITMHEHHS] IUBIILHMUX IIPaB Ta 000B’S13KiB, TOOTO yroau, BBEACHO TEPMiH “TIpaBOYMH”,
SIKUH 3TigHo 4. 2 ¢T. 202 uporo Kogekcy mozke OyTH 0OJHOCTOPOHHIM Ta IBO- UM 0arato-
CTOPOHHIM (moroBip) [2]. TakuM YMHOM, TEPMiH “IIPaBOYMH” € TOTOXHIM TEPMiHY “yro-
J1a”, OCKiJIbKM BKa3aHi KaTeropii HecyTh OTHAKOBE CMUCIIOBE HaBaHTaXKEHHSI Ta 3aCTOCO-
BYIOTBCSI JIJISI BUBHAYEHHS /11l 0COOM, CIIPSIMOBaHUX Ha HAOYTTsI, 3MiHY a00 MPUTTUHEHHS
OVBIJBHAX IpaB Ta 000B’SI3KiB. A KaTeropii “mpaBounH” i “moroBip” CITiBBIZTHOCSATHCS
MiX c00010 sIK 3arajibHe i OKpeMe: Oyab-sIKMi1 JOTOBip 3a CBOEIO MPABOBOIO MPUPOIOIO €
MPaBOYMHOM, ajie He BCSIKUIA TPAaBOYMH € JOTOBOPOM.

JoroBopu Ta iHIII MpaBounHU B cuiy cT. 11 LK Ykpainu € omHi€lo 3 migcraB st
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BUHMKHEHHS LIIMBUIBHUX IIpaB Ta 000B’SI3KiB, SIKi YTBOPIOIOTH 3MiCT 3000B’s13aHb [2].
3060B’a3aHHsM 3rinHo 3i ¢r. 509 LK € mpaBoBigHOIIEeHHS, B IKOMY OfHa CTOPOHA
(6op:kHUK) 3000B’s13aHa BYMHUTHU HA KOPUCTH APYTOi CTOPOHU (KpeauTopa) MeBHY [il0
(mepemaTyi MaitHO, BUKOHATH POOOTY, HaAaTH ITOCJIYTY, CIUIATUTH IPOIIIi TOIIO) a00 YTpH-
MAaTHCh Bill IEBHUX Ailf, a KpeAUTOP MA€E IIPaBO BUMAraTH Bi OOpXKHMKa BUKOHAHHS 10T0
000B’s13KY [2].

AHAaJIOTIYHO LIbOMY TTOHSITTIO 3000B’13aHHS ['ociomapchKuit KogeKce YKpaiHu (CT.
173) HaBOAMTH BU3ZHAUEHHSI TOCIIOIapPCHKOro 30008’ s13aHHS [3].

BuieBukianeHnii aHaiiz HOpM JIi1090T0 3aKOHOJABCTBA, SIKi PO3KPUBAIOTh 3MICT Ka-
Teropiit — yroja, IIpaBouMH, rocIiogapcbke 3000B’I3aHHS — I03BOJISIE 3pOOUTHU BUCHO-
BOK IIPO T€, IO B LiJSX ITiATOTOBKMU MO30BiB MPO BU3HAHHS HEIiICHUMM IPaBOYMHIB
(TocrogapchKux 3000B’s13aHb) Ta IIPOBAKEHHS 33 [IUMMU CIIpaBaMM, iX MOXHA pO3TJIsia-
TH Ta 3aCTOCOBYBATHU SIK CHHOHIMHU.

[pyre nuTaHHS, IK€ BAHWKAE B MPAKTUYHIH TisUIbHOCTI TOAATKOBUX OPTaHiB y 3B’ S~
3Ky 3 HaOpaHHSIM UMHHOCTI HOBUX aKTiB 3aKOHOIIABCTBA, 1I¢ MUTAHHS PO MMPaBOBI ITiI-
CTaBU 3BEPHEHHS OpPraHiB Iep>XaBHOI MOJATKOBOI CIYXOU 10 TOCHOAAPChKUX CYIiB 3
I1030BaMU PO BU3HAHHS IIPABOYMHIB (TOCIIOAAPCHKMX 3000B’s13aHb) HEMIMCHUMU.

T'ocnomapcekuii kogeke Ykpainu ta LlusinpHuii kogexce Ykpainu Big 16. 01. 03 p.
MICTSITh Psii TIPABOBUX HOPM, SIKi MependavyaroTh MOXJIMBICTh Ta MMiJCTaBU BU3HAHHS
MpaBOUYMHIB (rocnogapchbkux 3000B’s13aHb) HenilicHuMU. OHaK mpaBoBa IificTaBa 3Bep-
HEHHSI OpTraHy Jep>KaBHOI MOJATKOBOI CIYXKOU IO CYOy 3a L€ KaTeropi€l cIipaB
nmoBuHHa Oytu y3romkeHa HopMamu LIK Ykpainm, 'K Ykpainu i3 Hopmamu 3aKkoHy
Ykpainu “IIpo nepkaBHY IMOJATKOBY CIIYXK0y B YKpaiHi”, OCKiJIbKM OCTaHHIM OpraHaM
JIep>KaBHOI ITOAATKOBOI CJIyXK0M HagaHO IPaBO HA 3BEPHEHHSI J0 CYIiB 3 I030BaMM 10
MiZANPUEMCTB, YCTAaHOB, OpraHizalliii Ta rpoMajsiH PO BU3HAHHS HEAIMCHUMU JIUIIIE TAKWX
YIoJI, HaCJiZKaM{ BU3HAHHS HEIIMCHUMMU SIKUX BUCTYIIAE CTITHEHHS B IOXiJ Aep>KaBuU
KOILTiB, ofepXKaHUX HUMU 32 TAKMMU yrogamu [4].

Ilepenik migcTaB Uit BU3HAHHS IIPAaBOYMHIB (TOCIIOAApChKMX 3000B’s13aHb) Heiiic-
HUMH Ta MOXJIMBUX HACTIAKIB IIbOTO 32 IO30BaMU OpPraHiB A€p>KaBHOI ITOJaTKOBOI CITy-
>KOU BCcTaHOBJIEHO Y cT. cT. 207, 208 'K Ykpainu.

Bignogigno no cr. 207 'K Ykpainu rocriogapcbke 3000B’s13aHHSI, 1110 HE BiMOBiAa€
BUMOTAaM 3aKOHY, a00 BUMHEHO 3 METOIO, SIKa 3aBiIOMO CyIepeumnTh iHTepecaM IepKaBu
i cycIinbcTBa, a00 YKIIaIeHO yYaCHMKAaMM IOCIIOJAPChKUX BiTHOCHUH 3 ITOPYIIECHHSIM
Xoua 0 OOHMM 3 HUX IOCIIOJapChbKOl KOMIETEHIIi (CITemiaJbHOl IIpaBocy0’eKTHOCTI),
MoOXe OyTM Ha BUMOTY OJIHI€l i3 CTOpPiH, ab0 BiAMOBITHOTO OpraHy aep>kKaBHOI BJIaau
BU3HAHO CYIOM HEIiMCHUM ITOBHICTIO a00 B yacTuHI [3].

Ockinbku 3akoHoM Ykpainu “Ilpo gepkaBHY MOJaTKOBY CIyxXO0y B YKpaiHi” Bif
24. 12. 93p. Ne3813/XII (i3 3MiH. Ta [0M.) OopraHaM Aep>KaBHOI MOJATKOBOI CIIyXOM
HaJaHo IPaBO Ha MOJAaHHS 10 CYAiB MO30BiB 10 MiAIIPUEMCTB, YCTAHOB, OpraHi3aliil Ta
IrpOMaJsH PO BU3HAHHS YIOJ HENiAICHMMMU i CTATHEHHSI B JOXiJI Iep>KaBU KOIITIB, OACP-
KaHUX HUMU 3a TAKMMM YroJaMu, OIHI€I0 3 IiACTaB TaKOro 3BEPHEHHSI IOAATKOBMX
OpraHiB 10 cyay o0 HaOpaHHS YMHHOCTI HOBUM LIMBITbHUM KOJZEKCOM YKpaiHU Ta
Tl'ocnmomapcekuM konmekcom Ykpainu 3 01. 01. 04p. oyna ct. 49 LIK YPCP B penaxiiii
Big 1963p. — BU3HAHHS HEAIMCHOIO YTOIM, YKJIAAEHOI 3 METOIO, 3aBilIOMO CYIIEPEYHOIO
iHTepecaM JepxKaBU i CYCITiIbCTBA.

3arajbHOBIIOMO, 1110 10 YTO, YKJIaAeHUX 3 METOIO, 3aBiIOMO CyIlepeYHOI0 iHTepecam
JIep>KaBU Ta CYCITJILCTBA, TOOTO SKi MOPYIIYIOTh OCHOBHI TPUHIIUITH iCHYIOUOTO CYCITiJIb-
HOTO JIa[y, BITHOCSIThCS YTOIM, CIIPSIMOBaHi Ha BUKOPUCTaHHS BCyTieped 3aKOHY KOJICKTH -
BHOI, Iep>KaBHOI 200 YMEICh MPUBATHOI BJIACHOCTI 3 KOPUCIUBOIO METOIO, YXUJIEHHS (hi-
3UYHUX Ta IOPUAMYHUX OCi0O BiJ CIUIATU MOAATKIB Ta iHIIMUX 3araJibHOOOOB’SI3KOBUX
I1aTeXiB, BUKOPUMCTAaHHS MaiiHa, 1110 3HaXOAUThCS Y X BIACHOCTI 400 KOPUCTYBaHHi, Ha
LIKOIY MpaBaM, CBOOOJaM i FiIHOCTI rpoMasiH, iHTepecaM CyCITiIbCTBA.

HirounM LIuBiTbHMM KOAEKCOM YKpaiHM BUILIEHA3BaHi IIUTaHHSI YaCTKOBO BPETyJIbO-
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BaHi crarTeto 228- IIpasosi Hacridku 6uuHeHHS NPABOMUHY, AKUU NOPYULYE NYyOAiY-
HUil nopsodok.

BinnosinHo mo cr. 228 K YkpaiHu, mpaBoYMH BBaXKa€ThCS TaKUM, 110 MOPYIIYE
NyOMiYHMIA MOPSIOK, SIKIIO BiH OYB CIIPSIMOBAHUIA Ha ITOPYIIEHHS KOHCTUTYLIIHHUX ITpaB
i cCBOOO JIIOAMHM i IpOMaIsIHUHA, 3HUIICHHS, IIOIIKOMXKEeHHS MaiiHa (pi3nyHOi a00 10pH-
JMYHOI 0co0u, aepkaBu, ABTOHOMHOI Pecryoutiku Kpum, TeprutopiaabHOi rpoManu, He3a-
KOHHE 3aBOJIOAiHHS HUM|2].

B Ha3BaHiii cTaTTi MOBa e PO HACTIAKA BUMHEHHS IIPABOYMHIB, IO TTOPYIIYIOTh
MyOoiYHUI MopsAOoK (“aHTHCOLliaIbHI MTPaBOYMHU ), KOTPi MOPYIIYIOTh 3aKOHOAABCTRBO,
MaloThb aHTUCOLIIATbHUI XapaKTep i MOCIraloThb Ha iCTOTHI iHTepeCu Oep>KaBU Ta I'po-
MaAChKi iHTepecHu. Jlo HUX 30KpeMa, HajleXaTb: KOHCTUTYLiMHI mpaBa i CBOOOIM JIIOAM-
HU i TpOMaisTHIHA; MaifHO (hi3MIHOI 200 IOpUINIHOT 0cO0H, AepKaBu, ABTOHOMHOI Pec-
yosiku Kpum, TeputopiajibHOI rpoMaiu, He3aKOHHE 3aBOJIOAIHHS HUM. [1pu iboMy, Ko
11010 KOHCTUTYLIMHUX MpaB i CBOOO TIOAUHU i TpOMaISTHUHA WIEThCS PO MOPYIIEHHS
B3arajii, TO CTOCOBHO MaliHa (i3uHO1 a00 FopUINYHOI 0cO0M, AepKaBu, ABTOHOMHOI Pec-
nyoaiku KpuM, TepuTopiaibHOI rpOMaau XapakTep MpaBOYMHY KOHKPETUIYETHCS: TYT
MOBa IiJie TIpO aHTUCOLIAJIbHY CIIPSIMOBAaHICTh 3HUIIIEHHS, ITOIIKOIKEHHSI MaiiHa abo He-
3aKOHHE 3aBOJIOMIHHS HUM.

ITpu iboMy HEOOXiTHO BiIMITUTH, 1110 MPABOYMH, SIKWIA MOPYIIIYE MYOJIiYHUH MOPSIIOK,
€ HikueMHUM. HikueMHUM BU3HAETHCS TTPABOYMH, SIKIIO MOTO HEJiCHICTh BCTAHOBJIEHA
3aKOHOM (4. 2 cT. 215). BusHaHHSI HIKUEMHOTO MpPaBOYMHY HEAICHUM B CYJOBOMY
MOPSIIKY HEe BUMAara€ThCs, OCKIJIbKY 10T0 HEMiICHICTh BU3HAYeHa Oe3M0CepeIHbO Y Ipa-
BOBili HOpMI.

BumenaBenena crarts (228) cBigunThb Ipo Te, 1110 3aKOHOAAaBe1lb BU3HAYAlOUM O3HAa-
KU MPaBOYMHY, 110 TTOPYIIYE MyOTiYHUIA MOPSIIOK, HE BKITIOUMB 10 HUX CIIPSIMOBAHICTh
Ha YXWICHHS (Pi3MYHUX Ta IOPUIMYHUX OCiO Bij CIUIaTH MOJATKIB Ta iHIIMX 3arajibHO-
00O0B’SI3KOBUX IJIATEXiB, B TOI Yac SIK OpraHu JIep>KaBHOI ITOJATKOBOI CTy>KOM, 3aXMIIIa-
04N iHTepecHu JepKaBU 110 HaHiii KaTeropii cripaB kepyBaiucs ct. 49 IK YPCP Ta
JTOBOIMIIM (haKT YKIIaMaHHS Cy0’ €KTaMU TOCTIONapIOBaHHS YTOIU 3 METOI0, 3aBiIOMO Cy-
TepPEeYHOI0 iHTepecaM JepKaBU Ta CYCHIJIbCTBA — YXWJICHHS Bil CILJIaTU MOAATKIiB Ta
IHIIIMX 3aTaJIbHOOOOB’ I3KOBUX IIATEKIB.

Takum ynHOM HOpMU airouoro LUK Ykpainu He MicTATh MpaBOBUX MiACTaB AJISI BU-
3HAHHS HEeICHUM IIPaBOYMHY, YKJIaIEHOTO 3 METOI0, 3aBiIOMO CYIIepEYHOI0 iHTepecaM
JIep>KaBU Ta CYCITILCTBA — YXWJIEHHS Bill CIJIaTH MOAATKIB Ta iHIIMX 3araJibHOOOOB’ sI-
3KOBUX ILJIATEXiB.

BuBueHHS 10JI0KEeHB IiF0YOT0 HAa ChOTOIHI 3aKOHOAABCTBA YKpaiHU JO3BOJISIE CTBEP-
JIKyBaTH, 1110 TIPY 3BEPHEHHI MOIaTKOBUX OPTaHiB 10 TOCMOIapChKOTO CYay 3 T030BaMU
PO BU3HAHHS HEeiMCHUMU YTOJI, YKJIAaACHUX 3 METOIO, 3aBiIOMO CYIIepeuyHOI0 iHTepecam
JIep>KaBU Ta CYCITILCTBA — YXWJICHHS Bill CIJIaTH MOAATKIB Ta iHIIMX 3araJibHOOOOB’ sI-
3KOBUX IIJIaTEXiB, HEOOXiTHO KepyBaTHCsI HOpMaMu I'ocnogapchbKoro KoJaeKcy YKpaiHu.

I3 3micty cT. 207 'K YKpaiHnu BUIUIMBAE, IO IJIs 3aCTOCYBaHHSI BUMOT IIi€i CTaTTi
TIPU PO3TJIsIIi TOCTIONAPChKUM CyIOM TTO30BY PO BU3HAHHS HEAICHUM roCIoJapChKo-
ro 3000B’s13aHHSI, SIKE BUMHEHO 3 METOI0, sIKa 3aBiIOMO CylepeyuTh iHTepecam aepKaBu
i CyCIJIbCTBA CyJ MTOBMHEH BCTAHOBUTHU HASIBHICTb IIEBHUX OOCTAaBMH, SIKi CBiT4aTh PO
Te, 1110 CTOpOHa (a00 CTOPOHU), YKJIAAal0UX YTOLy, 3aBiIOMO Jisiia 3 IPSIMUM YMUCJIOM,
CHpPSIMOBAHVM Ha TOCSITHEHHS TaKOl METH, sIKa CYIIepEeUYMNTh iHTepecaM AepKaBU Ta CyC-
MiJbCTBA.

To06T0, HEOOXiMHO BU3HAYUTHUCS i3 TTIOHSTTSIM BUHU IOPUIMYHOI 0COOU y (hOopMi yMuUC-
JIy TP yKJIagaHHI yrof 3 MEeTOI0, 3aBiIoMO CYIIepeyHOIO iHTepecaM AepsKaBU Ta CYCIIi-
JICTBA.

Bumuit rocnogapchbkuii cyn YKpaiHu B CBOIX y3araJbHEHHSX MPAaKTUKU PO3TJISIAY
CIOPiB 1aHOI KaTeropii MmiIKpecItoe, 1110 Taka 03HaKa, SIK 3aBiIOMiCThb, 03HAYaE, 1110 CTOPO-
HU YCBiTOMJIIOBaJIM ab00 MOBUHHI Oy/M YCBiZOMJIIOBaTM MPOTUIIPABHICTh YKJIaayBaHOI
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YIOIM i CymepeyHicTh il MeTU iHTepecaM Jep>KaBu Ta CYCHUJIbCTBA i MparHyjau abo
CBiZIOMO TOMyCKali HaCTaHHSI TPOTUTIPABHUX HACIIKIB [S]. YMucen iopuandyHoi ocoou
BM3HAYAETHCS SIK YMUCE Ti€l TOcagoBoi abo iH1101 (hi3uuHOI 0co0H, sIKa Mianmucana 10ro-
Bip BiI iMEHi IOpUANYHOI 0COOM, MalOYX Ha 11¢ HaJIeXKHi IIOBHOBaXKEHHSsI. 3a BiICYTHICTIO
TaK1X IIOBHOBaXXeHb HASIBHICTh YMUCJTY Y IOPUINYIHOI 0COOM HE MOXKE BBaXKaTUCS BCTa-
HOBJICHOIO.

3rigHo 3 moctaHoBoto [TnenyMmy Buioro rocniogapcskoro cyny Ykpainu “IIpo 3axo-
JIM 1110J10 3a0e3MeYeHHsI OTHAKOBOTO i MPaBUJILHOTO 3aCTOCYBaHHSI 3aKOHOIaBCTBA PO
nomatku” Bix 25. 07. 02p. Ne1056 mig yac pos3riisay i€l KaTeropii crpas cyaaM, Biamo-
BimHO mo BuMor cT. 43 I'TIK Ykpainu, HeoOXigHO OLiHIOBAaTH TOKa3U B CYKYITHOCTI Ta
BU3HAYUTU IOCTATHICTh IMiACTaB IS BUCHOBKY IIOA0 CIPSIMOBAHOCTI HisIBHOCTI Cy-
0’eKTa rocriogaploBaHHsI, y TOMY YKCJIi IPY YKJIaAaHHi CIIipHOI yroau, Ha YXWJICHHS Bil
CIUTaTU MOJATKIB, 300piB (000B’I3KOBUX IIIATEXIB) [6].

IIpu upomy y . 7. 3 1i€l MOCTAaHOBU MIETHCS TIPO AOKA3U CIIPSIMOBAHOCTI YMUCITY
came cy0’eKTa OCIOPIOBaHUX YTO/1 Ha MPUXOBYBAHHS BiJl OMOJATKyBaHHSI.

TobTto, BUHY y hopMi YMUCITY IOPUAUIHOI OCOOM MOXXHA BU3ZHAYMTHU SIK HABMUCHI il
4y Oe3MisIbHICTh ITOBHOBAXKHOI 0CO0M Cy0’€KTa TOCIOAapIOBaHHS 3 IIEBHOIO ITPOTUIIPAB-
HOIO METOI0, 110 YCBITOMJIIOBaJIa CYCITUIBHO HEOE3MEeYHMI XapaKTep CBOTO MisTHHS (il
a0o 0e3misIbHOCTI), Mepeadavaa Moro CycliibHO HeOe3IeuHi HaCaigKy i 6axasna abo
CBIZOMO AOITycKaJia iX HaCTaHHSI.

BBakaemo 3a molliibHE 3BEpHYTH yBary Ha Toil ¢akT, 1o 3 kBiTHS 2002 poky 1o
TeNepilllHbOro yacy BepxoBHUiA cyn YKpaiHu, a y mogajibluoMy ¥ Buinuii rocnogapchb-
Kuii cya YKpaiHu, BUXOISIYM 3 TIPAKTUKHU PO3IISIAY HUMM CIIpaB 3a IT030BaMU ITOAATKO-
BUX OpraHiB 0 Cy0’ €KTIB rocriogaploBaHHsI PO BU3HAHHS YKJIaIEHUX HUMU YTOMI He-
JIMCHUMM 3 IPUYMHU 1X CYTIEpeYHOCTI iHTepecaM JIep>KaBy Ta CYCHiJIbCTBa, a caMe 3a 1X
CIPSIMOBAHICTIO HAa YXWJIEHHS BiJl ONOJAaTKyBaHHSI Ta OTPMMaHHSI HEKOHTPOJIbOBAHOTO
JiepxKaBolo MPUOYTKY, BiapizHseThes Big mo3uliii BI'CY, BukiianeHiit y BKa3aHOMY BUILIE
pO3’SICHEHHI. .

3 ypaxyBaHHSIM IMO3U1Iii Cy/iB KacalliliHoi iHcTaHLii IBaHChKUi1 A. M. 0GrpyHTOBaHO
BBaXKae, 1110 KPUTEPISIMU YMUCITY IOPUAUYHOI OCOOM €

— TO-Tepliie, CTBOPEHHSI Cy0’EKTOM TOCIIOAapIOBaHHS IITYYHUX YMOB JUTSI YHUKHEHHSI
Bill BillTOBiJaJIbHOCTI 3a HeCIIaTy MOAaTKiB, 300piB Ta iHIINX 000B’I3KOBHX IIATEXKiB
J10 0r0mKeTy (Y T. 4. HOAaTKy 3 NpUOYTKY, OTPMMAHOTIO Bil 3AiACHEHHS MiAIPUEMHMUIIb-
Koi gisutbHOCTi Ta IT[1B). Lle BimoMocTi Ipo BiACYTHICTh IOPUANYHOI 0COOU 32 BKa3aHOIO
B YCTAaHOBYMX JOKYMEHTAX IOPUANIHOIO aIpeCcOI0, BiTOMOCTI IIPO HEMoaayy 000B’sI3K0-
BOI 3BITHOCTI CYy0’€KTOM TOCMOIapIOBaHHS 10 MOAATKOBUX OPraHiB, PO HECIUIATy HUM
MOJATKiB, 300piB Ta iHIINX OOOB’I3KOBUX IJIATEXIB MPOTSATOM BChOI'O MOTO iCHYBaHHS,
pillIeHHSI CY/IiB 3arajibHO1 IOPUCIMKILII TPO BUSHAHHS HEAINCHUMHU YCTAHOBYMX IOKyME-
HTIiB cy0’€KTiB TOCIIOIAapIOBaHHS 3 IPUYMHU MOTO peecTpallii Ha 3ary0JieH!il ITacIiopT,
Ha MiaCcTaBHY 0CO0Y- 3aCHOBHMKA, a00 BiIOMOCTi PO Te, 1110 3MiHA HOCiiB KOPHOpaTUB-
HUX IIpaB cy0’€KTa TOCIomapoBaHHs Oyiia 3ailiCHeHa 3 METOIO JieTajli3allil KOIITIB, 310~
OyTUX 3JTOYMHHUM ILISIXOM, BiTOMOCTI IIPO HEBUAAUY CY0’ €KTY rOCIIOJapIOBaHHS JO3BO-
JIy Ha BUTOTOBJICHHS IEYaTOK i IITAMITIB;

— MO-Apyre, HecIlaTa cCyo’ eKTOM roCcogapoBaHHS MOAATKIB, 1110 TOBMHHI OY/I1 HUM
HapaxoBaHi 3a HacaiAKaMu Onepalliid, 3MiMCHEeHUX HUM 3a CIipHOIO yroaow. Humu Mo-
KyTb OYTH IOBIiIKM IMOJATKOBUX OpPraHiB PO HEMOMaHHS Cy0’€KTOM rocIiogaploBaHHs
MOJAaTKOBOI 3BITHOCTI 3a Mepiofd 3AiliCHEHHSI HUM OMepalliil 3a CIipHOIO yroaoio Ta mpo
HecIuIaTy TOJAaTKiB 3a 1ei mnepion [7].

ITpu ubomy HEOOXiTHO 3ayBaKUTH, 1110 3a cT. 35 I'TIK Ykpainu Bupok cyay 3 Kpumi-
HaJIbHOI CIIpaBH, 1110 HAOpaB 3aKOHHOI CHJIN, € 000B’I3KOBUM JJI TOCIIOJaPCHKOTO CYyIy
IIpY BUPIIlIEHHI CIIOpY 3 NIMTaHb, Y4 MaJid MicClie IEeBHi il Ta KM BOHU BUMHEHI [§].
Y Toli Ke 4ac, HasgsBHICTb OOBMHYBaJIbHOI'O BUPOKY CyIy He MOXe OYyTH €IVMHUM Ta
TOJIOBHMM JI0KAa30M YMUCIY IOPUANYHOI OCOOM IpH YKJIadaHHI IIPaBOYMHY.
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Heo0xinHo TakoX BpaxoByBaTH, 1110 BimmoBigHo 10 cT. 43 I'TIK Ykpainu HisIKi moka3u
HE MaloTh JJIs TOCITOAapChKOTO CYAy 3a3JaJieTiolb BCTAHOBJIEHOI cUJIN. ['ocmogapchKuii
Cyl IpY BUPILIEHHI COOPY NP0 BU3HAHHS HEAiMCHOIO YTOAHU i3 3aCTOCYBaHHSIM HaCIIiI-
KiB, nependayeHux cT. 208 'K Ykpainu, Mae oliHIOBaTH MOAaHi y CyA0BOMY IIpOIIeCi
JIOKa3!u B 1X CYKYITHOCTi, pO3IJISAal0uM iX y KOMIUIEKCi 3 yciMa oOCTaBUHAMU CIIpaBU.
OTxe, HasIBHICTb YMUCITY B [isIX IOPUIMYHOI 0COOU TP YKJIaAaHHI Yroau Ma€ BCTAaHOB-
JIIOBATUCSI caMe TOCIIOAAPChbKUM CYIOM IPU PO3TJIsli CITOPY MO CYTi.

Heo0bxinHow yMOBOIO MPUMHSATTS pillleHHS PO BU3HAHHS YTOAW HEAiliCHOIO i3 3a-
CTOCYBaHHSIM HaCJIiIKiB, mepeadaueHux cT. 208 'K Ykpainu, € BcTaHOBISHHS TIPU PO3-
[JIsIMi cIpaBy y YOMYy KOHKPETHO MoJisrajia cyrnepeyHa iHTepecam JepKaBM i CyCITiJibc-
TBa MeTa yKJIaJaHHsSI YIOJM, a TaKOX HasIBHICTb YMUCIY IOPUIUYHOI OCOOM 3 TaKOlO
METOIO.

AKX CBimUMTH IOPUCAUKIIIHA ITpaKTUKA IMTOJATKOBUX OPraHiB 100 peatisallil lIbOTro
HaTpsIMKy poOOTH, iCHYBaHHS CTapuX MPOOJIEMHUX MMUTaHb MOPSIA 3 BAHUKHEHHSIM HO-
BUX OOYMOBJIIOE pi3HE TJyMayeHHsSI HOPM MaTepiaibHOTO MpaBa, SIKi peryao0Th BiZTHO-
CHHM 110JTI0 BUSHAHHS YTOJl HEIIHCHUMM.

3acayroBye Ha yBary MuTaHHSI TTPaBOBOTO PEryJIIOBaHHS MpaB i 000B’SA3KiB, 1110 BU-
HUKJIM 1O MOMEHTY HaOpaHHSI YMHHOCTI HOBOTIO aKTy LIMBUIBHOIO 3aKOHOAABCTBA Ta
npunuHuiucs 10 01. 01. 04p., ockinbku myHkToMm 4 Ipukiniesux nogoxeHs 'K Ykpa-
inu (Po3nin IX) nepenbadyeHo, 1110 11eii KOAEKC 3aCTOCOBYETHCS A0 TOCIIOAAPCHKUX BiTHO-
CHH, SIKi BAHUKJIU ITicJjIs HAOpaHHS YMHHOCTI MOTO TTOJI0XEHHSIMU BiIIOBIHO 10 I[OTO
po3niny. JIo rocnogapChbKMX BiTHOCKH, 1110 BUHUKJIM 10 HAOpaHHS YMHHOCTI BilITOBiTHU -
Mu onoxkeHHsIMU 'K Ykpainu, 3a3HaueHi MOIOXKEHHS 3aCTOCOBYIOThCSI 1100 TUX IIPaB
1 000B’$SI3KiB, SIKi IIPOAOBXYIOTh iCHYBaTH a00 BUHUKJIM ITiC/IsI HAOpaHHS YMHHOCTI IIUMU
TOJIOXKEHHSIMU.

Takum yrHOM, MOXXHA JiMTH BUCHOBKY IIPO Te, 110 KepyBatucs cT. cT. 207, 208 'K
Ykpainu npu MojgaHHi BimnoBigHuX 1mo30BiB opranu JII1C MoxXyTh Juiie y pasi 3Bep-
HEHHSI 10 TOCTIOAAPChKUX CYIiB 3 TO30BaMU PO BU3HAHHS HEAICHUMU TOCITOaPChKUX
3000B’s13aHb, BUKOHAHHS SIKMX IependadaeTbes micias 01. 01. 04 poky abo 3a skumu
PaxXy€eTbCs KPeAUTOPChKa UM Ae0iTOpCchKa 3a00proBaHiCTh CTOPiH, TOOTO SIKIIO MpaBa i
000B’SI3KM CTOPiH BUHUKJIM 200 TIPOAOBXKYIOTh icHyBatu micist 01. 01. 04p.

BuiieBukianeHi nosoxkeHHsI YAHHOTO 3aKOHOAABCTBA CBiYaTh MPO iCHYBaHHS MPO-
raJIMHU B 3aKOHI B YaCTHMHI BpETryJIlOBaHHS TIpaB i 000B’s3KiB, 1110 BUHUKJINU 1O MOMEH-
Ty HaOpaHHs YMHHOCTi HOBOTO aKTy IIMBIJIbHOTO 3aKOHOIABCTBA Ta MpunuHuiaucs ao 01.
01. 04p.. A 3BepHEHHS 0 rOCHOAAPCHKOTO cyny Ha miacTaBi cT.. 49 LIK Ykpainu B
penakiii Bix 1963p. 3 mo3oBaMu MpoO BU3HAHHS HEAiMCHUMU IrOCIIOAAPCHKUX 3000B’s-
3aHb, gKi BunHeHi 10 01. 01. 04p. Ta mpaBa i 000B’SI3KM 3a SIKUMU IpunmuHuInCcs 10 01.
01. 04p. cynepeyuTh 3araibHUM MPABOBUM 3acaliaM.

V 3B’43Ky i3 BUIIIEBKa3aHUMM 3MiHaMMU, 110 CTAJUCSI Y YUHHOMY 3aKOHOAABCTBI B
YMOBaX CKJIaJTHOI KpMMiHOT€HHOI CUTYallil Ta IMHAMiIYHOI'O 3pOCTaHHS €KOHOMiYHOI 3J10-
YUHHOCTI YABJISIETbCS HaraJIbHUM BUPILLIEHHS 1IMX Ta 6aratboxX iHIIUMX MUTaHb, 1110 MO-
CTaJlu Y TpaB03acTOCyBaJIbHOT MPAKTULILI.
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HEKOTOPBIE BOITPOCBI HOBOI'O 3AKOHOJATEJIBCTBA
110 MPU3HAHUIO HEAEVCTBUTEJABHBIMU CIEJOK,
HAIIPABJIEHHBIX HA YKJIOHEHHUE OT HAJTOTI'OOBJIOXEHUA

PE3IOME

B craTbhe paccMoTpeHbl 3aKOHOIATeIbHbIE aCTeKThl PU3HAHUST Henlel-
CTBUTEJIbHBIMM CIIEJIOK, HAITPaBJIEHHbIX HA YKJIOHEHUE OT yIJIaThl HAJIOTOB.
ITpoBeneH cpaBHUTEIbHBIN aHAJIM3 3TOTO BoTpoca B AeiicTBymoliem 'K Yk-
paunsbl, XK Ykpaunbl u 'K Ykpaunsl B pegakimu 1963 roga ¢ ocBelieHueM
HauboJjiee akTyaTbHbIX MPOOJIEM TTPaBOIMPUMEHUTEIbHOMN A TETbHOCTH.
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0a, CAEJIKU, XO3iiCTBEeHHbIE 00513aTeJIbCTBA, BUHA IOPUINYECKOTrO JIMLIA.



