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MICIE KOJI3IMHUX HOPM MIXHAPOJIHOIO
ITPUBATHOTI'O ITPABA Y CUCTEMI HOPM ITPABA

VY cTarTi po3rISIHYTO MUTAHHS BU3HAYEHHS MiCLS KOMi3iHUX HOPM Y
CHCTEeMi HOpM MpaBa, MpoaHali30BaHO iCHYIOYi JOKTPUHAIbHI MiAXOIU 10
i€l Mpo0JIeMU, 3BEPHYTO yBary Ha iCHy104y MporajruHy y IpaBOBOMY pery-
JIFOBaHHI ITpolieCyaTbHUX MTMTaHb ocKapxkKeHHsI 10 BepxoBHoro Cyny Ykpa-
iHM, mocTtaHoB Ta yxBaya Bumoro N'ocnogapcekoro Cyny Ykpainu (1omo
MOPYLIEHHS YY HEMPaBUIbLHOTO 3aCTOCYBaHHSI OCTAHHIM KOJIi3iHHUX HOPM)
Ta 3p00JICHO MPOITO3UILIiI0 ITO0 YCYHEHHIO Li€1 MPOTaIMHU.

KnrouoBi ciioBa: xoJiziiiHa HopMa, MaTepiajbHi HOPMHU, TIpOLieCYyabHi
HOPMU, CIielliali30BaHi HOPMMU.

Ha cporoanimiHiit neHb B YKpaiHi Ji€e BeJnde3Ha KiJbKiCTh MTpaBoBUX HOpM. Taki
HOPMHU BCTAaHOBJTIOIOTHCS HAILIOIO JEP>KAaBOIO 3 METOIO BPETY/IIOBAHHS TUX UM iHIIUX Ipa-
BOBMX BiTHOCHH, 1110 BUHMKAIOTh; 3MiHIOIOTbCS — Y pa3i HEOOXiTHOCTI BperyatoBaHHS
TaKMX BiTHOCHH ITO-iHIIIOMY, aHix OYyJ10 paHillle, Ta CKACOBYIOThCSI — KOJIM BillIaAa€ IOTpe-
0a y HopMax, 1110 PETyJII0I0Th IIPAaBOBi BiTHOCUHM, sIKi BxKe He BUHMKAIOTh B YKpaiHi.

3 OypXJIMBUM PO3BUTKOM MiXIEP:KaBHUX CTOCYHKIB, sIKi 3 KOXKHUM POKOM Jeaali
aKTUBHIIIIE HAMATAETHCS 3MIIIHIOBATU Ta MOTJIMOIIOBATH YKpaiHa, MPUBAaTHONPABOBI
BiZHOIIEHHS, 11O CKJIaAal0ThCs 3a YYaCTIO BITYM3HIHUX (Pi3UYHUX Ta OPUIUIHUX OCi0,
BCE YacTillle i yacTille yCKJIaIHIOIThCS iICHYBaHHSIM B HUX TaK 3BAHOI'O iHO3€MHOTO
eJIeMeHTy'.

PerymioBaHHSI pruBaTHOIIPaBOBMX BiTHOCHH, YCKIJIATHEHUX (200, SIK I1I¢ iHOi KaXyTh,
“00TsIKeHMX ) iHO3eMHUM €JIEMEHTOM € ITOKJIMKAHHSIM MiXXHapOIHOIO IIPUBAaTHOTO
TMpaBa, JIEBOBY JOJIIO IKOTO CKJIaJal0Th HOPMU, SIKi IIPUITHITO HA3MBaTH, KOJMi3iTHUMHU, Ta
METOI0 SIKMX € BKa3iBKa Ha Te, MpaBOM SIKO1 liep>XKaBU OyJe peryjJioBaTUCh TakKe
MPaBOBiTHOILIEHHSL.

Ax Bimomo, yci HOpMHM IpaBa KJIaCU(DiKyIOThCS HA BUIM B 3aJIEXKHOCTI Bill MEBHUX
kputepiiB. Kinacudikaliisi HopMm rpaBa € MpeIMeTOM PETETLHOTO TOCIiIKEHHS 3arajib-
HOI Teopil Mpasa, JOCHiTHUKAMU SIKOI Ha ChOTOJHIIIIHIN NeHb 3alPOTIOHOBAHO OiIbIIIe
JIeCSTU Pi3HOMAaHITHUX KpUTEPIiB 3a IKMMU TakKa KjiacHu@ikallis Moxe OyTH MpoBeaeHa.

PazoM 3 uM aHi B 3arajibHiii Teopii MpaBa, aHi B T€OPii MiXKHAPOIHOTO MPUBATHOTO
rpaBa MPakKTUYHO HE MOCIIIKYEThCS MUTAHHSI MiCIISl KOJIi3ifHUX HOPM y CUCTEMi HOPM
rpaBa. BuzHaueHHI0 BUIy HOPM IpaBa, J0 SIKOTO BiTHOCSThCS KOJIi3iiiHi HOPMU TTPU KJIacu-
(hixarii 3a TUM UM iHITMM KPUTEPIEM, MalixKe HIKOJIU He MPUALISETHCS 0COOIMBOI yBaru.

U TMin iHo3eMHUM eleMeHTOM citix PpO3yMiTU O3HAKy MPUBATHOIPABOBUX BiITHOCHH, 1110 MPOSIB-
JISIETBCSI B iCHYBaHHI B TaKMX BiIHOCMHAX Xo4a O OJHOTO 3 HAacTyNMHMUX (akTopiB: 1) cy0’e€KT LUX
MPaBOBITHOCUH Ma€ iHO3EMHY HaJIeXHICTh (€ iHO3eMHUM T'POMaJSTHUHOM YU 0c00010 6e3 rpoMa-
ISSHCTBA — 1100 (Di3MYHMX OCi0; Ma€e iHO3eMHY “HalliOHAJIbHICTh” — IIOAO0 IOPUANYHHUX OCi0);
2) 00’eKT AaHUX MPABOBIIHOCUH 3HAXOAUTHCS Ha TEPUTOPil iHO3EMHOI AepXKaBu; 3) IOPUIUYHUIA
dakT, IKUi1 BIJIMBa€ HA BUHUKHEHHSI, 3MiHY a00 MPUIMTMHEHHS MPUBATHONIPABOBUX BiTHOCHH, MaB Y1
Mae€ Miclie Ha TepUTOPii iHO3eMHOI IepXKaBU.
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3BiACH i aKTyaJIbHICTh JAaHOTO AOCIiIIKEHHS, alke BU3HAUCHHST MiCIls KOJi3iHHUX
HOPM cepell BUIiB HOPM MpaBa JIOMOMOXKeE IJIMOIIE 3pO3yMIiTH CYTHICTb TaAKMX HOPM Ta
iX yHKIIiT y pery;IioBaHHI MPUBAaTHOIIPABOBUX BiTHOCUH, YCKJIAIHEHUX iIHO3EMHUM eJie-
MEHTOM.

®akTUYHO, B TeOpii Mix)kHApOIHOTO MPUBATHOTO MTpaBa 1aHOMY MUTAHHIO B3araji He
MPUIIISATIOCS yBaru, MpoTe JesKMM acrleKTaM JaHoi MpoOjeMaTuKu MPUIISIn yBary
Taki BYeHi — JOCHIMHUKU 3arajbHoi Teopii npasa, sk AnekceeB C. C., CkakyH O. @.

Memoro uiei cmammi € BU3Ha4YeHHSI Miclsl KOJIi3iHHOI HOPMU Y CHUCTEeMi HOPM
MpaBa, 30KpeMa cepeli BUAiB HOPM IIpaBa, 110 KJIacu@iKyloThCs 3a 03HAKOI CyOOpanHa-
LIii y mpaBOBOMY pETYJIIOBaHHI Ha MaTepiajbHi Ta MpOLeCyasbHi.

3rimHo myHkTy 3 wactuHu 1 cratTi 1 3akony Ykpainu “IIpo MixkHapomHe IIpuBaTHE
npaBo” [1] Bixg 23 yepBHs 2005 poky Ne 2709-1V, KoqiziiiHa HOpMa — 1ie HOpMa, 11O
BM3HAYae, MPaBo SIKOI AepKaBU MOXe OYTH 3aCTOCOBAaHE /10 MPABOBIIHOCUH 3 iHO3EM-
HUM €JIEMEHTOM.

K BXXe 3a3HaYANIOCh BUIIE, B TEOPil MiXKHAPOAHOTO MPUBATHOTO MpaBa MUTAHHIO
BU3HAYEHHS MiCLlsl KOJIi3iMHMX HOPM y CMCTEeMi HOPM IpaBa B3araji He NpUIUISIETbCS
yBaru, a TEOPeTUKU 3arajbHOi TEOPii ITpaBa y KpalomMy BUIaJIKy OOMEXYIOThCS 3 IaHOTO
MPUBOLY JIWIIIE AeKiJIbkoMa (hpazamu.

Taxk, HanpuKIIam, OAMH 3 HalBimoMillIuX TeopeTuKiB rpaBa Ajekcees C. C., po3kpu-
BalOUYM TEOPETUYHI OCHOBM Kiacudikallii HOpM MpaBa, 3a SIKOI BOHU IMOJIISIOTHCS Ha
peTyJISITUBHI Ta OXOPOHIOBAHI, 3a3Havae, 110 iCHYE 1IiJla HU3Ka CIelliali30BaHUX HOPM
MpaBa, sIKi He BUCTYTAlOTh CAMOCTiiiHOIO HOPMAaTHBHOIO OCHOBOIO /111 BAHUKHEHHSI Mpa-
BOBiZHOLIEeHb. Taki HOpMHU MpHU periaMeHTallil CyCHiIbHUX BiTHOCMH MOB O1 IMPUETHY-
I0TbCS IO PETYJISITUBHUX Ta OXOPOHIOBAHUX HOPM, YTBOPIOIOUM pa3oM 3 HUMU €NUHUMN
perynstop. Jdo takux HopMm AsnekceeB C. C. mopsa 3 iHIIUMM BiTHOCUTD i KOJIi3iliHI
HOPMH, TIiJI IKMMU BiH PO3yMi€ IIPUIINCH, 1110 BKa3yIOTh HA HOPMHU (3aKOH, IIPAaBOBY CHCTE-
MY), SIKi MalOTh OYTU 3aCTOCOBaHi B JAHOMY BMITAAKY, TOOTO TIPUITMCH, 110 PETYJIIOI0Th
BUOIip Mixk HopMamu [2, 71].

CkakyH O. @. TakKOX BiTHOCHUTb KOJIi3iliHi HOPMHU JIO CITe1liali30BaHUX (HETUIIOBUX)
HOpM IIpaBa, TIpU LbOMY AYX€ BJaj0, Ha Halll MOTJIsII, XapaKTepU3ylouu iX B SKOCTI
HOpM-apOiTpiB, TOOTO HOPM, 11O PETyJII0I0Th BUOip HopMmu |3, 307].

Pazom 3 umM, SIK BimomMo, oKpiM Kiacugikalii HOpM ImpaBa 3a ¢pyHKIIOHAJbHOIO Ha-
MPaBJICHICTIO (3TiAHO SIKOI BOHU ITOAISIOTHCS Ha PETYJIITUBHI Ta OXOPOHIOBAaHI) B 3ara-
JILHIN Teopii IpaBa po3po0iieHo i iHIII Kirachikallii HopM mpaBa B 3aJIeXKHOCTI Bif
Pi3HUX KPUTEPIIiB.

Tax, B 3aJIeXKHOCTI BiJl METOIY ITPABOBOTO PErYJIIOBAHHSI HOPMU MpaBa MOIUISIIOThCS
Ha JUCMO3UTHUBHI Ta IMIIEPAaTUBHI; B 3aJIeKHOCTI BiJ XapaKTepy BILJIMBY Ha OCOOMC-
TiCThb — Ha peKOMEHJOBaHi Ta 3a0XOUyBa/IbHi; B 3aJIeKHOCTI BiJ Aii y mMpoCcTOpi — Ha
3arajbHi Ta MiCLI€Bi, a BiJl [ii Y yaci — Ha MOCTiliHi Ta TUMYACOBI; B 3aJICKHOCTI Bif Aii
10 KOJy OCi0 — Ha 3arajibHi, CIlelliaJibHi Ta BUKJIIOUHI; B 3aJIEXKHOCTI Bif cy0’ekTa
MPaBOTBOPUYOCTi — Ha HOPMU OPTraHiB MPeACTaBHUIILKOI BJIaJiu, HOPMU FOJIOBU JeP>KaBH,
HOPMM OpTaHiB BUKOHABYOI BJIaJil, HOPMU I'POMaJICbKUX 00’ €THaHb, KOMEPILIIHHUX Opra-
Hi3alliii, TPyIOBUX KOJEKTUBIB MiAMPUEMCTB TOIIIO.

ITpoTe, BU3HAUEHHS Miclisl KOMi3iHHUX HOPM CEpel BUIiB HOPM MpaBa, 1110 Kiacudi-
KYIOTbCS 32 BUIlI€3a3HAYEHUMU KPUTEPiSIMU, Ma€, Ha Halll OIS/, BiTHOCHE Ta CKOpillle
CyTO TEOpETUYHE 3HAUYEeHHS.

IMpakTUuHe X 3HAYEHHSI, Ha IYMKY aBTOpa, Ma€ 3’sICYBaHHS Miclisl KOJIi3iiHUX HOPM
cepen BUIiB HOPM IIpaBa, 1110 KIacuPiKyIOThCS 32 03HAKOI CyOOpAMHAlLlil y TPaBOBOMY
peryJioBaHHI — Ha MaTepiajbHi Ta pouecyaibHi. [IpakTuyHa 3HAUUMICTh PETEJIbLHOTO
JIOCJIIXKEHHS 11bOTO MTUTaHHS moJisirae y HactynHomy. CripaBa B TOMY, 1O TTOAT yCiX
HOPM IIpaBa Ha MaTepialbHi Ta IIpoliecyaIbHi Ha CbOTOIHIIIHI JeHh — €IMHAa Kiaacugi-
Kallisi HOpM MpaBa, 110 CIIPUIHSITA 3aKOHOAAaBLIeM Ta 3aKpiljieHa y HOpMaTUBHO-IPaBo-
BUX aKTaxX YKpaiHu.
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Ak Bimomo, 3rigHo ctatTi 111 I'ocrogapchKoro mpoliecyaaibHOTo KoAeKCey YKpaiHu,
TiJicTaBaMM JJIs1 CKaCyBaHHSI UM 3MiHU PillleHHS Cydy Teplloi iHCTaHIlii, 1110 HabpaJio
3aKOHHOI CHUJIM, a00 TIOCTAaHOBM CYAY aIleIsiiiHo1 iHcTaHLil Bumum [ocnogapchkum
CynoM YKpaiHu € nopyiileHHsI ab0 HelpaBWIbHE 3aCTOCYBaHHSI HOPM MaTepiajlbHOTO
YU TIpoIlecyaibHOTO TipaBa [4, 264]. B Toli ke yac mmigcTaBaMu ISl CKacyBaHHS TTOCTa-
HOB uu yxBaj Buioro I'ocnomapcekoro Cyny Ykpainu BepxoBaum Cynom Ykpainu —
€ ix HeBignoBiAHicTh KoHCTUTYIT YKpaiHu, MiXKHApOJHUM JOTOBOpPaM, 3rojia Ha 000B’s13-
KOBICTb sIKUX HagaHa BepxoBHoto Pagoto Ykpainu, uu iHIille HerpaBuIbHE 3aCTOCYBaHHS
HOpM MarepiasibHoro rnpasa (ctartsa 111" I'ocnogapchbKoro mpoiecyaibHOro KOAeKey
Ykpainn) [4, 268]. 3 1bOro MoJoXeHHS 3aKOHOJABCTBA YKpPaiHU MOKJIMBO 3pDOOUTU BU-
CHOBOK, 1110 MOPYILIEHHs Y1 HelpaBWiIbHE 3aCTOCYBaHHSI HOPM TPOLECyalbHOTO Tpa-
Ba — He € MifcTaBolo /isi ckacyBaHHS BepxoBHuM CynoM YKpaiHM MOCTaHOBM Yu
yxBaiu Buiioro I'ocrmomapcekoro Cyny.

3Bincu i HEOOXiMHICTh BU3HAYEHHS KOJIi3iMHUX HOPM YU B SIKOCTi HOPM MaTepiajib-
HOTO, Y B SIKOCTi HOPM TIpOlieCyaJIbHOTO TipaBa. Allke iX Miclle y il knacudikarrii
BIUIMBA€E Ha MOXJIMBICTh OCKap>KeHHs Ta MoJalblIoro ckacyBaHHs BepxoBHum Cyinom
YKpaiHnu noctaHoBu uM yxBaiu Buioro I'ocnionapcbkoro Cyay, 110 IpUAHSTI 3 MOpy-
IIEHHSIM UM HENPaBWIbHUM 3aCTOCYBaHHSIM KOJi3iHHUX HOPM.

ITin HopmaMu MaTepiaJibHOTO TpaBa TPAAUIIIAHO y 3arajbHiii Teopii MpaBa po3yMi-
I0Th HOPMY, 1110 € TIEPBICHUM PETYJISITOPOM CYCITUIBHUX BiTHOCUH Ta sIKa MiCTUTh IpaBy-
Jio (TIpaBa, 000B’SI3KM, 3a00POHM), Ha TTiACTaBi IKOTO MOXJIMBO BUPIILLIEHHS CIIPaBU IO
cyri [3, 300].

ITin HopMOlO TMpollecyalbHOrO MpaBa PO3YMIETbCS HOpPMA, IO TMepeadavyae
Pi3HOMAaHITHI IIPOLIEIYPH Ta aApPEeCy€EThCS Cy0’eKTaM, 1110 HaAUJIeH] BJaJHUMHU IIOBHOBA-
>KeHHSIMU T10 3aCTOCYBaHHIO HOPM MaTepiallbHOTO TIpaBa [5, 352].

OxpiM LILOTO, CTOCOBHO HOPM MPOLIECYaIbHOTO TIpaBa y 3arajbHiil Teopii Ipasa, 3a-
3HAYAETHCS, 1110 iX MPU3HAYEHHS] — BCTAHOBUTU MPOLEAYPY 3AiliICHEHHS ITpaB Y BUKO-
HaHHS 000B’513KiB, 3aKPIillJIEHUX Y MaTepialbHUX HOpMaXx; CIIPUSITU TOCSATHEHHIO Pe3yJib-
Tary, IepeadayeHoro HopMor MarepiaiabHoro 1pana [3, 301]. CTOCOBHO LIbOTO, XOTiJIOCS
0 3a3HAYUTH, 1110, HA HAIII TIOTJISI, JaHE TEOPETUYHE IMOJIOXKEHHSI CJTiJI PO3YMiTH TakK, 1110 HEe
KOXHa OKpeMa IIpoliecyajJbHa HOpMa BCTAHOBIIIOE YCIO MIPOLIEAYPY (SIK TO KaXyTh “Bif
“a” mo “s1”’) 3mificHeHHSsI TTpaB YM BUKOHAHHS 000B’SI3KiB, a CyKYITHICTh TaKUX Mpoliecya-
JIbHUX HODM, $SIKi HalyacTillle KOMIIOHYIOTbCSI 3aKOHOJIABLEM Y €MHUI HOPMATUBHO-
MpaBoOBUIi aKT (3aKOH 4u Konekc). KoxHa X okpema rnpoliecyaibHa HOpMa BCTAHOBITIOE
JIUIIIE SIKUACH 3 €TalliB TaKoi MpOoUeaypH.

Takox 3a3HaYa€THCS, 110 PiI3HULIS MixXK HOpMaMU MaTepiaIbHOTO Ta MPOLeCyaJTbHOTO
TpaBa MoJIsITa€ y TOMY, 1110 OCTaHHi MalOTh:

— 0COOJIMBUI 3MICT;

— 0co0JIMBOTO aapecaTa;

— 0COOJIMBY CTPYKTYpy Imooynosu [5, 352].

1o >k 10 KOJi3iiiHOI HOPMU, TO BOHA:

— TIO-TIepllie, HE € MEPBICHUM PETyJSITOPOM CYCIUIBHUX BiIHOCUH Ta HE MiCTUTh
TpaBuWJI, Ha MiJACTaBi SKMX MOXJIMBO BUPILLIEHHS CIIPaBU MO CYTi;

— To-zpyre, nepeadayvae NMeBHy MpoLeaypy, a caMe — BUOIp MixK KOH(MJTIKTYIOUUMU
MpaBoONOpPsIIKAMHU, 1110 MPETEHAYIOTh Ha BPEryJl0OBaHHS MPaBOBIIHOCUH 3a Y4YacTiO
iHO3eMHOTO €JIEeMEHTA;

— MO-TPETE, AAPECYEThCS CyO EKTY, HA/IIIEHOMY BIaHUMU IMTOBHOBAXKEHHSIMU T10 3aCTO-
CyBaHHIO HOPM MaTepiaJIbHOTO TpaBa, a caMe CyIdy UM iHIIIOMY IOPUCIUKIIIITHOMY OpraHy,
SIKWUIA BUPILITYE CITip MiXK CTODOHAMU CTOCOBHO MPABOBiAHOIIIEHHS 3 iIHO3EMHUM €JIEMEHTOM;

— TI0-YeTBEepPTEe, MA€ OCOOJIUBY CTPYKTYPY, SIKa MOJISITA€ B TOMY, 1110 €JIEMEHTaMM KOJTi-
3iliHOI HOPMM € TiroTe3a (sKa y IepeBaXkHiil OiIbIIOCTI BUIIAAKIB HE BiToOpaXXaeTbCs y
TEKCTi TaKOi HOPMHM, OCKLUJIbKY Ma€ YHiBepCaJbHUI XapaKTep i MoJIsIrae B TOMy, 110 TaKa
HOpMa 3aCTOCOBYETHCS 10 MPUBATHOMPABOBUX BiITHOCWH JIWIlE 32 YMOBU iCHYBaHHS Y
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TaKUX BiTHOCHMHAX iHO36MHOTIO €JIEMEHTA), AUCITO3MI1IisI, IKa B CBOIO UePTy CKIATAETHCS 3
00’eMy Ta NpUB’SI3K1, Ta CAaHKILis (sKa, piBHO $IK i riroTe3a, HiKOJU He 3aKPITUTIOEThCS Y
TEKCTi KOJIi3iifHOI HOPMU Ta BUPAXKAETHCS Y MOXJIMBOCTI CKACYBaHHS CYI0BOTO (I0pHrc-
IUKIIIHOTO) pillleHHSs, TPUITHSATOrO 3 MOPYLICHHSIM Y HeTIpaBUJILHUM 3aCTOCYBaHHSIM
KOJTi3iiiHOT HOpMH ).

TakuM YMHOM, IIIJIKOM JIOTIYHUM Ta TEOPETUIHO OOT'PYHTOBAHUM € BUCHOBOK IO TE,
10 KOJIi3ilfHa HOpMa — € HOPMOIO IPOLIECYaTbHOTO MpaBa.

Lle TBepmKeHHS, HA HAIII TIOTJISI, ITiATBEPIXKYETHLCS X0Ua i OITOCePEIKOBAHO 3aKOHOIAB-
11leM YKpaiHu, sSIKWii, ipuiiMarouu 3aKoH YKpainu “I1po MixkHapoaHe mpuBaTHE MpaBo” 111
3a vaciB mii LuBinmeHOTO TIpoIiecyatbHOrO Kofaekcey 1963 poky myHkToM 2 TTpuKiHIIeBIX
MOJIOXKEHb 1IbOTO 3aKOHY, BHIC 3MiHM y yacTuMHy | ctarTi 1 BuleszazHaueHoro Koaekcy,
JTOITIOBHUBIIIN ii cioBamMu Ta 3aKoHOM YKpainu “IIpo MixkHapoaHe mpuBaTHE IIpaBo”.

JIiAIIOBIIM BUCHOBKY ITPO T€, 1110 KOJIi3ifiHa HOpMa € HOPMOIO ITPOLIECYaIbHOTO TIpaBa,
HE MOXJIWBO HE 3BEpHYTHU yBary Ha IpOrajuHy, IKa iCHYE Ha ChOTOMHIIIHIN AEHb Y
Tl'ocnomapcrkoMy mpolecyaTbHOMY 3aKOHOAABCTBI YKpaiHu. BUSIB/ISIEThCS, 1110 TIPUAHSIT-
11 Bumum [Nocrmogapcbkum CynoM OCTaHOBU UM YXBaJIU 3 OPYIICHHSIM Y1 HeTIpaBU -
JIBHUM 3aCTOCYBaHHSIM KOJIi3iifHUX HOPM, HeE € ITiICTaBOIO [IJII CKaCyBaHHSI TAKO1 ITOCTa-
HoBHU 1M yxBasn BepxoBHum Cymom YKpaiHu.

Xoua, 3 iHIIIOro 00Ky, MOXJIMBO CTBEPIKYBATH, IO 1I€ HE € TTPOTaJTUHOI0, OCKIJIBKHU Y
pasi MopyIieHHsI Y1 HeMPaBUJIbHOTO 3aCTOCYBaHHSI KOJIi3iltHUX HOPM (TOOTO BUPIIIEHHS
CIoOpy Ha IMiICTaBi iHIIIOro MpaBa, aHiX TOro, 10 sKoro Bigcuiae KomiziliHa Hopma) —
Bummuii 'ocriogapcbkuit Cyn TOpyIIMTD YA HETIPaBUILHO 3aCTOCYE i HOpMU MaTepiajib-
HOTO IIpaBa, 3aCTOCYBABIIN Ti HOPMH, sIKi HE ITiIsITaId 3aCTOCYBAHHIO B TAaHOMY BUIIAJI -
Ky, a 1Ie BXXe € ITiICcTaBoIo 1J1s1 ckacyBaHHsI BepxoBuuM Cynom YKpaiHu TaKoi TOCTaHO-
BU M yxBaiu Buioro 'ocniogapcekoro Cymy.

Pazom 3 11uM 3acTocyBaHHS 0 TUX YU iHIIMX MTPAaBOBIIHOCHUH TIpaBa iHIIOTO, aHixk
MpaBo, 110 BU3HAYAETHCS 3TiAHO 3 KOJIi31iTHOI0 HOPMOIO, HEMOXKINBE 0€3 IonepeIHBOTO
MOPYIIEHHS CYAO0M L€l KOMi3iiiHOI HOpMHM. 3a TAKMX YMOB, Ha IyMKY aBTOpa, TeIEPillIHS
penakuis ctatti 111 I'ocrmogapchKoro mpouecyaabHOro KOAeKCy YKpaiHu, 3TiIHO SIKOi:
“ITimcTaBamMu IJisI CKacyBaHHS IMOCTaHOB 4u yxBaj Buioro I'ocnmogapcekoro Cymy
VYkpainu € ix HeBianoBigHicTh KoHcTUTy11iT YKpaiHu, Mi>)KHapOAHMUM JI0rOBOpaM, 3rojia Ha
000B’SI3KOBICTb SIKUX HajlaHa BepxoBHoto Pajgoto Ykpainu, uu iHIIe HerpaBUIbHE 3aCTO-
CyBaHHSI HOPM MaTepiaJbHOTO MpaBa € IIEBHOIO MipOl0 HEMOBHOIO, HE BiZoOpaxae cy-
YaCHUX TEHAEHIIil pO3BUTKY MixKHapOJHOTO IIPUBATHOIO IIpaBa i MOCUJICHHS 3HAYeHHS
KOJIi3iiHMX HOPM 3aBASIKU eAajli aKTUBHIILIOMY PO3BUTKY 30BHIIlTHBOEKOHOMIUYHMX
3B’SI3KiB MiX YKpPaiHCbKMMU Ta iHO3EMHUMMU Cy0’€KTaMM TOCMONapIOBaHHS. A TOMY B
1[I0 CTATTIO CJill BHECTU 3MiHM, JOTIOBHUBIIM ii CIOBaMU: “...a TAKOX MOPYILIEHHS YU
HeTpaBWIbHE 3aCTOCYBaHHSI KOJi3iHHUX HOpM ™.
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'Pazom 3 TUM, 5K 1 U1 61IBIIOCTI HOPM MPOLIECYaIbHOTO TpaBa, HACiAO0K, 1110 NepeadayeHnu
BUII€3a3HAYEHOIO CAHKIII€IO KOJIi3iliHOI HOPMU, HACTYMAE JIUIIE 32 YMOBU NOTPUMAHHS [ME€BHOTO
MpollecyaJbHOTO MOPSIAKY, a caMe — MOJaHHS anesiuiiiHol (UM KacalliiHO1) cKapru Ha pilleHHs
cyny, IPUUHSATOTO 3 MOPYIIEHHSM Y1 HETPaBUIBHUM 3aCTOCYBAaHHSIM TaKO1 HOPMU, TPUNAHSITTS
BUILAM CyJOBUM OPraHOM JAHOI CKapru J0 MPOBaJXKEHHS TOILO.
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C. B. Ilanuenko

Opecckunii HauMoHanbHbI yHMBepcuTeT um. M. . MedHnkosa
Kadenpa obLienpaBoBbIX AUCUUMIVH 1 MEXAYHAPOOHOro npasa
dpaHuysckuii 6ynbeap, 24/26, Onecca, 65058, YkpanHa

MECTO KOJJIM3NOHHBIX HOPM MEXIYHAPOAHOTO
YACTHOTI'O ITPABA B CUCTEME HOPM ITPABA

PE3IOME

ABTOPOM BBICKA3bIBAETCSI MBICJb O TOM, YTO MPAKTUYECKOE 3HAYCHME
HWMeeT oIpeeIcHIe MeCTa KOJUTM3MOHHBIX HOPM CPEIM BUITOB HOPM, KOTO-
pBIe KIacCUDUIMPYIOTCS TI0 TTPU3HAKY CYOOPIMHAIIMN B TIPABOBOM peETy-
JVPOBAaHWM — Ha MaTepHaJlbHBIE U TIpolleccyabHble. OTpeneeHne Kom-
JIU3MOHHBIX HOPM B JAaHHOM KiIacCU(PUKALIMU, B KOHEYHOM CYeTe, BIUsET
Ha BO3MOXXHOCTb 00XKaJIOBaHUSI UJIM OTMEHBI PEIIeHU I BBIIIIECTOSIIIIAM CY-
oM. B cBsI3u ¢ 3TUM TipeniaraeTcsl BHECTH M3MEHEHUsI B PSif ICCTBYIO-
X 3aKOHOIATEJIBHBIX aKTOB, KOTOPhIE HEe B ITOJHOW Mepe O0ToOpakaloT
COBpEMEHHBIE TeHACHIINY Pa3BUTHS MEXIYHAPOIHOTO YaCTHOTO TIPaBa.

KiroueBslie clioBa: KOJUIM3MOHHAS HOpMa, MaTepUaIbHBIE HOPMBI, TIPO-
LeccyajlbHbIe HOPMBI, CITeLIMAIM3UPOBAaHHBIC HOPMBL.



