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FEATURES OF CONFLICT-OF-LAWS REGULATION
OF INTERNATIONAL WORK RELATIONS

The article provides a comprehensive legal study of the basic principles of conflict-of-
laws and legal regulation of work, complicated by a foreign element. It is determined that
work relations complicated by a foreign element include: work of local citizens with foreign
employers outside their country; foreign business trips of citizens to work abroad; work at
enterprises owned by foreign entrepreneurs on the territory of their state; work of foreigners in
the host state. It is noted that conflict-of-laws issues in the field of work relations complicated
by a foreign element arise due to the specifics of the national legislation of each of the
countries and the inconsistency of private international law in this area. The article analyzes
the peculiarities of work of foreigners in Austria, Brazil, Canada, China, Romania, USA,
Tunisia, Hungary, Ukraine, France, Germany, Czech Republic, Sweden, Switzerland, Japan.
Based on the analysis it is concluded that the working conditions of emigrants are regulated
by Public Law Regulations, which are mandatory and less humane in their content than the
general conditions established by the general labor legislation and collective agreements.
Foreign workers are directly dependent on entrepreneurs due to threats of expulsion, language
difficulties, lack of professional training and other reasons. It is characterized by free overtime
work, non-provision of vacations and sick leave. The article describes the conflict-of-laws
bindings, which regulate work relations complicated by a foreign element, namely: the law
of the autonomous will of the parties, the law of the place of performing of work, the law of
the location of the employer, the law of the place of conclusion of an employment contract,
the principle of the employer's personal law, the law of citizenship (domicile), the law of the
flag, the principle of the closest connection. The features of the operation of conflict-of-laws
bindings regulating work relations complicated by a foreign element in countries of different
legal families are considered.

Keywords: work relations, work of foreigners, conflict-of-laws binding, working
conditions, employment contract.

Problem statement. Today, in the conditions of the development of market relations, the
continuous process of economic globalization, the process of legal regulation of work is very
important, that is, the regulation of working conditions with international legal acts in the work
sphere. International work law aims to protect the rights of employees, establish a specific level
of their guarantees in labor relations and social security and improve the working conditions of
workers.

Analysis of recent research and publications. The issue of features of conflict of laws
regulation of international work relations was explored by Ukrainian and foreign scientists:
V.M. Gaivoronsky, V.P. Zhushman, S.G. Kuzmenko, D. Lasok, P. Stone, A.J. Mayss,
G.S. Phedinyak, L.S. Phedinyak.

Purpose of the article is to study the features of conflict-of-laws regulation of international
work relations, as well as to develop recommendations on the most optimal legislative regulation
of such processes in modern conditions.

Research result. The sphere of private international law cannot be imagined without
conflicts. They are caused by the fact that in different states the legislative regulation of civil,
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family, labor and other relations does not coincide. Conflict-of-laws rules, which mainly solve the
conflict-of-laws problem, are the central institution of this legal area.

Conflict-of-laws rules are the most important regulators of work relations and they have a
structure similar to other conflict-of-laws rules: breadth and binding. For the legal regulation
of work relations, the National Law of different countries contains relevant legal norms in
constitutions, codes, laws, employment contracts, etc. Thus, the work law of continental European
countries is characterized by a significant share of legislative acts and collective agreements,
which are the main sources of work law [1, p. 35]. Legislative regulation divides into two main
categories of norms and institutions of international private law: general provisions of this sphere
and conflict-of-laws prescriptions.

First, the provisions governing general issues of international private law determine the
procedure and conditions for the extraterritorial operation of a national law and the application of
foreign law on the territory of a particular state (or the execution of a court decision).

Secondly, all conflict-of-laws rules, including those one of work law, are subject to general
rules governing such issues as references, the need for legal qualification and prevention of
circumvention of the law.

These issues inevitably arise in the conditions of the coexistence and separation of legal
systems of different states, each of which has its own specifics, and therefore they require
appropriate regulatory regulation. Conflict-of-laws rules form the central part of the legislation
on international private law issues and «substantive» issues do not mean prescriptions, which
directly regulate the relations of the parties, but rather the material conditions for the application
of conflict-of-laws rules. The legal problems of the conflict-of-laws rule in work relations
also concern other issues, which are interrelated with these problems. Such urgent and special
problems include:

— possibility of regulating the employment contract on the principle of autonomous
will;

— state regulation of work relations and obligations of foreigners and stateless
persons;

— the possibility of restricting the labor rights of citizens under the norms of bilateral
international treaties.

Moreover, defending the possibility of using conflict-of-laws principles in the sphere of
regulating work relations complicated by a foreign element, the legislative initiative consists in
the possibility of consolidating the main principle of the international private law — the autonomy
will of the parties. In this regard, approach to the relevant article containing a norm on the
possibility of the parties to the contract, which regulates work relations complicated by a foreign
element is used. It is important to choose the law, which will be applied when a contract is signed
or even for regulating international work relations. At the same time, there is also a «protective»
clause that the parties’ choice of law cannot lead to the deprivation of the employee's rights, which
are granted by the mandatory norms of the law of the country of residence of the employee, as
well as by the mandatory norms of the law of the country where the work is carried out [2, p. 69].

Some states have a special legislation regulating work relations in joint enterprises, as well
as in free economic zones. The relevant rules apply not only to foreign personnel of enterprises,
but also to local citizens. Examples include the Act of the people's Republic of Korea «On joint
enterprises with Chinese and foreign capital» 1979 and the Regulation «On the application of this
Act» 1983.

So, in the French labor code there is a special section called «Foreign work and protection
of the interests of the national labor power». The norms of this section relate to the access
of foreigners to work in France. According to Article 341-2, in order to enter France for the
purpose of performing hired work, a foreigner, in addition to the documents and visas required in
accordance with the current international treaties and rules, must submit an employment contract
signed by the administrative authorities or a work permit and medical certificate.

In the United States, Austria, Sweden and a number of other countries, annual quotas are set
for the entry of foreigners, including for people who specifically come to work in the relevant
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country. In this regard, the signing of intergovernmental agreements on the provision of certain
quotas to citizens becomes of some importance.

The working conditions of foreign workers are largely determined by Public Law Regulations,
which are binding and less humane in their content than the general conditions established by
the general labor legislation and collective agreements. In practice, due to the dependence of
immigrants on entrepreneurs, the threat of expulsion, language difficulties, lack of professional
training and other reasons, their working conditions are even worse (longer working weeks than
local workers, additional works, non-granting vacations, etc.) [3].

There are certain conflict-of-laws principles in the field of work relations. It should be noted
that private international work law is characterized by the division of conflict-of-laws norms into
basic and subsidiary (additional) ones. The main conflict-of-laws principles include the place of
performing of work, the place of signing of an employment contract, the common location of the
parties and common citizenship. Additional ones regulate atypical work relations — performing
work during business trips, for example. In this case, there is a reference to the law of the state
to which the employee was sent to a business trip, on the territory of which the work was last
performed. Conflict-of-laws bindings are typical for the regulation of work relations in transport:
the law of the flag; the registration of the vessel; the personal law of the carrier [4, p. 193].

The law of the autonomous will of the parties (lex voluntatis) means that the parties of an
employment contract can independently choose the legal order to which they will subordinate
their employment relations. Today, the legislation of most countries (especially those ones,
which consider an employment contract as a component of civil law) allows the application
of autonomous will in labor relations in the field of private international law. Moreover, this
principle is recognized by doctrine and practice in certain countries as fundamental, and the
legislation of such countries as Great Britain, Italy, Canada, Germany is not limited the application
of the principle of autonomous will for work relations in this area with any specific legal order
[5, p. 224]. On the other hand, due to the establishment of additional mandatory norms, other
restrictions adopted by countries at the legislative level and taking into account the specifics of
work relations with a «foreign element», the application of the principle of autonomous will of
the parties to an employment contract is rarely applied (Austria, Liechtenstein, Switzerland).

The main limitation of the autonomous will in employment contracts and Employment
Relations — the choice of the right of the parties should not lead to the fact that the employee
is deprived of the protection, which is provided by the mandatory provisions of the legislation,
which is current in accordance with the conflict-of-laws norms of the country of the court. The
legislation of many countries does not provide for the autonomous will as a principle to the
regulation of work relations (Ukraine, Tunisia).

In the vast majority of jurisdictions, the legislator has imposed restrictions on free choice of
law under employment contracts:

— the choice of law is taken into account if it is made with direct way;

— the choice of law is not taken into account if it is made to the detriment of the
employee (article 48.3 of the Liechtenstein Act «On Private International Lawy);

— the choice of law is taken into account only to the extent if it does not affect the
mandatory norms of the country's law:

1) places of usual work performance (Germany, Romania, Canada);

2) the state in which the employer has his usual place of residence (Germany,
Liechtenstein, Canada);

3) location of the company (Romania);

4) states with which an employment contract or employment relationship reveals
closer (Germany, Romania);

— the choice of law is limited by the legal order expressly established by the legislator:
«The parties may subordinate the employment contract to the law of the country
of the employee's usual place of residence or the law of the country of business
acquisition, place of residence or ordinary stay of the employer» (article 121.3 of
the Swiss Act «On Private International Lawy).
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According to the Japan Act «On Private International Law» (Article 11), even if the parties of
the employment contract have chosen the applicable law, but the employee informs the employer
that he intends to follow the norms of the law most closely related to the employment contract,
then this law is subject to application. It is assumed that the employment contract is most closely
related to the law of the place where labor activity should be carried out under the contract [6].

The law of the place of work (lex loci laboris) is an important conflict — of-laws reference,
which is often called the main one; at the legislative level, it is fixed as the main principle in
Austria, Germany, Hungary, Brazil, Canada, Liechtenstein, Tunisia, the Czech Republic,
Switzerland and other countries. According to this principle, the law of the country where the
work activity is directly carried out applies to foreigners. Most often, it is applied if the parties
have not made a choice of law.

A special feature of this law is that alternative bindings cannot be used if real estate objects
are being built. In this case, only the law of the place of performing of work will be relevant.

The theoretical justification for the application of such a binding is: 1) this conflict-of-laws
binding concerns most relations regulated by work law, in particular individual and collective
relations; 2) work performs its economic and other functions mainly in the country where it
is carried out; 3) usually the employee is integrated into the work collective at the place of
performing of work and the appeal to the law of this place allows, on the one hand, to create
equal working conditions for all employees of the same enterprise, and on the other hand — to
provide an integral and consistent system of legal regulation, taking into account the operation of
mandatory labor rules in this place; 4) the place of work is often also a place of judicial review
of conflicts; 5) the parties of the employment contract are better acquainted with the current law
of the place of work; 6) for the application of this binding, it also matters that the employment
contract is executed in this place [5, p. 231].

It is a fairly common practice to choose the legal order according to the law of the employer's
location. According to this conflict-of-laws principle, if, according to an employment contract,
work is to be performed on the territory of several states, then the law of the employer's location,
place of residence or place of commercial activity should be applied to the employment
relationship. The employer's personal law applies in the form of the employer's location or
citizenship. For example, according to Hungarian law, if employees of a Hungarian employer
perform work abroad during a business trip or on longer foreign service, then Hungarian law
should be applied to the legal relationship. The principle of the employer's personal law is mostly
additional [7, p. 337].

The law of the place of signing of an employment contract — rarely finds application, because
it is not always unambiguously possible to find out such place. In addition, the material work
legislation of the place of signing of the contract may be different from the place of performing
of work.

The principle of the employer's personal law is mostly complementary and can be applied
in cases where work is performed on the territories of different states (as provided for by the
Hungarian Act «On Private International Lawy, 1979).

The law of common citizenship, domicile or location of the parties — often expresses a closer
relationship with the legal relationship than others. Therefore, they are inherent in the legislation
and practice of many legal systems as alternatives to other bindings. The law of citizenship
(domicile) applies to subjects of work relations, in particular to determine the legal capacity of
individuals, and for legal entities — the law of the place of signing of the contract or the law of
incorporation. These bindings also include references to the legislation on restrictions on work
capacity (for example, the signing of a written contract with a minor; the need for written or oral
consent of parents or persons replacing them to sign an employment contract for a minor, etc.)
[7, p. 349].

The conflict-of-laws principle «law of the flag» (lex flagi) is a transformation of the binding
«personal (national) law» in relation to aircraft and water vessels. It means that the employee's
employment relations are regulated by the law of the country where the vehicle in which he
performs official duties is registered [7, p. 352].
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The «principle of the closest communication» (Proper Law) plays an important role in
regulating work relations with a foreign element in private international law. It is applied by
countries if it is not possible to find the charter of work relations with the help of such conflict-
of-laws bindings. This norm is applied in exceptional cases, when it follows from the totality of
circumstances that an employment contract or employment relationship has a significantly closer
connection with another state and, as a result, clearly prevails over the principle of basic binding
[7, p- 360].

Conclusions and prospects. So, based on the conflict-of-laws norms given above and
others, the status of international work relations is established. It is defined as the totality of all
work relations: the emergence, implementation and termination. The lack of a developed system
of norms in the field of conflict-of-law regulation of international work relations at the national
and legal level is characteristic of a significant number of states. In such circumstances, gaps can
be filled both through the provisions of international treaties and through the development of
appropriate decisions in the process of law enforcement of national jurisdictional bodies (courts).
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OCOBJMBOCTI KOJI3IMHOTI'O PETYJIIOBAHHSI MIZDKHAPOJIHUX
TPYAOBUX BIJTHOCHUH

Pe3iome

VY crarti mpoBeIeHO KOMIUIEKCHE MPaBOBE JOCIIKEHHS OCHOBHHX 3acaj KOJNi3iidHO-
MIPaBOBOTO PETYIIOBAHHS Mpalli, YCKIAJIHEHOTO 1HO3eMHIM elleMeHTOM. Bu3HaueHo, mo 1o
TPYIOBUX BITHOCHH, YCKJIQJJHGHUX IHO3EMHHM EJICMEHTOM BiJIHOCATBHCS: TIpallsl MiCHEBHX
rpOMaJIsiH y 1HO3EMHUX POOOTONABIIB 32 MEXKAMHU CBOEI IepIKaBH; BiIPSKCHHS TPOMAISIH
ULt pOOOTH 33 KOPIIOHOM; po0OTa Ha I NMPHEMCTBAX, 10 HAJIEKATh iIHO3EMHHM I IIPHEMIIIM
Ha TEPUTOPII CBOET JiepKaBH; Tpallsl iIHO3EMIIIB Yy ieprKaBi nepeOyBaHHs. 3a3Ha4€HO, 110 KOJi-
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3iiiHI MUTaHHA y c(epi TPYIOBUX BIHOCHH, YCKIIQIHCHUX IHO3EMHUM CJIICMCHTOM BUHHKAIOTh
yepe3 crenndiky HalliOHAJIBHOTO 3aKOHOJABCTBA KOKHOI 3 KpaiH Ta HEY3TOJPKeHICTh MiKHa-
POIHOro IPUBATHOTO IIpaBa B AaHiil cdepi. IIpoananizoBaHo 0COOIMUBOCTI IIpalli 1HO3EMIIIB
y ABctpii, bpasunii, Kanani, KHP, Pymynii, CIIIA, Tywnici, Yropuusi, Ykpaini, ®paniii,
®PH, Yexii, HIBemii, HlBeﬁuapi'l' Snowii. Ha migcrasi nmpoBeneHoro anamizy chopMoBaHO
BHCHOBOK, IO YMOBH npaul eMirpaHTis PETyJTIOIOThCS 1yOIiYHO-TIPABOBMMH TIPHITHCAMH,
SIKI HOCATH OOOB'SI3KOBHI XapakTep i 32 CBOIM 3MiCTOM MEHII T'yMaHHi, HXK 3arajbHi yMOBH,
BCTAHOBJIEH] 3arajJbHUM TPYJOBUM 3aKOHOIABCTBOM 1 KOJIEKTUBHUMHM JOroBOpaMu. IHo3eMHi
IIpaliBHUKY HApPsMY 3aJIeKaTh BijJ NIANPUEMIIB Y€pe3 3arpO3U BUCUIIKM, MOBHI TPYAHOLI],
BIJICYTHICTh TPO(ECIHHOrO HABUAHHS Ta IHII NMPUYUHHA. XapaKTepHUM € OC30IUIATHI Haly-
pOYHI pOOOTH, HEHAJAHHS BIAMYCTOK Ta JIIKApHAHUX. HamaHo XapaKkTepUCTUKY KOJI3iHHUM
IIPUB’A3KaM, sIKi PETynIol0Th TPYAOB1 BIAHOCUHH, YCKIaAHEH] IHO3EMHUM EIEMEHTOM, a CaMe:
3aKOH aBTOHOMHOI BOJIi CTOPiH, 3aKOH MICIISl BUKOHAHHSI POOOTH, 3aKOH MICIIsl 3HAXOKECHHS
po60Toz[aBuﬂ 3aKOH MICIsl YKJIa/ICHHS TPYIOBOrO KOHTPAKTY, MPHHIKII 0COOHCTOTO 3aKOHY
HaliMaya, 3aKOH IPOMAJAHCTBA (IOMILUIII0), 3aKOH 1paopa, MpHHLHIL HaHOLIBII TiCHOTO
3B’53Ky. PO3IIIHYTO 0COONMBOCTI il KOMI3IHUX NPHB’S30K, sKi perysmoioTh TPYIOBI Bif-
HOCHHH, YCKIIaJHEH] IHO3eMHHM €JIEMEHTOM y KpaiHax pi3HUX MPaBOBHX CiMeH.

KuiouoBi cjoBa: TpynoBi BiJTHOCHHU, Npalsl 1HO3EMLIB, KOJi3iliHA NPUB’sI3Ka, YMOBU
Tpari, TPYIOBHil TOTOBIp.
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OCOBEHHOCTH KOJIVIM3UOHHOT'O PETI'YIMPOBAHU S
MEXKAYHAPOJAHbIX TPYJTOBBIX OTHOIIEHUH

Pesome

B crarbe TmpoOBeNeHO KOMILIEKCHOE IPAaBOBOE HCCIIENOBAHHE OCHOBHBIX IPHHIIMIIOB
KOJUTU3HOHHO-TIPABOBOTO PETYIUPOBAHUS TPY/a, ¢ HHOCTPAHHBIM dyeMeHTOM. OnperesneHo,
YTO K TPYAOBBIX OTHOILICHUSIM, C MHOCTPAHHBIM 3JIEMEHTOM OTHOCSTCS: TPY/ MECTHBIX TPaxK-
JlaH Ha MHOCTPAHHBIX paboToiaTeiell 3a mpenellaMyd CBOETO TOCYAapCTBa; KOMAaHIHMPOBKU
rpaskaaH Ui 3a pyOex; pabora Ha MPEANpPUATHSIX, TPUHAMIEKANX HHOCTPAHHBIM Mpea-
MPUHUMATEISIM HAa TEPPUTOPHH CBOETO TOCYIApCTBA; TPYA WHOCTPAHIEB B TOCYAapCTBE
npedpBanms. OTMEUEHO, YTO KOJUIM3HOHHBIE BOIPOCHI B cdepe TPYIOBBIX OTHOIICHUH,
C HHOCTPAHHBIM JIEMEHTOM BO3HHUKAIOT U3-3a CMIEIM(DUKH HAITMOHAILHOTO 3aKOHOIATEILCTBA
Ka)K/JI0¥ U3 CTpaH M HECOITACOBAHHOCTH MEKTYyHApPOJHOTO YaCTHOTO MpaBa B JaHHOH che-
pe. [Ipoanann3npoBaHbl OCOOCHHOCTH Tpy/Aa MHOCTpaHUeB B ABctpuu, bpaswmmu, Kanane,
KHP, Pymbmnnn, CIHA, Tynuce, Benrpun, Vikpaune, ®panmuu, OPT, Yexun, IIBernun,
Iseiinapun, SAnonnu. Ha ocHOBaHMH TPOBENCHHOTO aHaiu3a C(HOPMHUPOBAH BBIBOI, YTO
YCIOBUSI TPYa SMHTPAHTOB PETYIUPYIOTCS ITyOIMIHO-ITPABOBBIMH IIPEANUCAHUSIMH, KOTOPbIE
HOCAT 00S3aTeNbHBIM XapakTep U IO CBOEMY COAEPKAHUIO MEHee T'yMaHHBI, 4yeM OOIIue
YCJIOBHS, YCTAHOBJICHHbIC OOIIUM TPYIOBBIM 3aKOHOIATEILCTBOM M KOJUICKTHBHBIMHU JIOTO-
Bopamu. MHOCTpaHHBIE PaOOTHUKH HAIPSMYIO 3aBHCST OT MpEAlpUHUMATENel 13-3a yrpo3
BBICBUIKH, SI3BIKOBBIX TPYIHOCTEH, OTCYTCTBHSI MPO(ECCHOHANEHOrO O0y4YeHWs M APYTHX
MpUYrH. XapaKTepPHBIM SBISIOTCS 0€3B03ME3IHbIC CBEPXYPOUHBIE PAOOThI, HEOTLTAYHBAEMBbIi
OTIYCK U OOJIbHHYHBIE. J[aHa XapaKTepUCTUKA KOJUTU3HOHHBIM MPUBSI3KaM, PErYIHPYOLIHM
TPYHOBBIE OTHOIIEHHMS, ¢ MHOCTPAHHBIM DJIEMEHTOM, & MMEHHO: 3aKOH aBTOHOMHOH BOJH
CTOpOH, 3aKOH MeCTa BBIMOJHEHHUST PabOThI, 3aKOH MECTa HAXOXKACHHs paboToxaTess, 3aKOH
MecTa 3aKJIIOUeHHUS] TPYJAOBOIO KOHTPAKTa, MPUHIMI JIMYHOTO 3aKOHA HAHMMATEJs, 3aKOH
rpakaaHcTBa (IOMUIIMIINS), 3aKOH (hara, MpUHIKI HauboJiee TECHOM cBsA3u. PaccMoTpeHbI
0COOCHHOCTH AEHCTBUSI KOJUIM3MOHHBIX IPHUBA30K, PETYIUPYIOIINX TPYHLOBbIE OTHOLICHUS,
C MHOCTPAHHBIM 3JIEMEHTOM B CTpaHaX Pa3HbIX MPABOBBIX CEMEH.

KuroueBble clioBa: TpyIOBbIC OTHOIICHHS, TP HHOCTPAHIIEB, KOIUTH3HOHHAS IPHUBS3KA,
YCIIOBUs TPYZa, TPYAOBOH JOTOBOP.



