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HPUBITAJIBHE CJIOBO J10 25-PI44s51 3BACHYBAHHS ) KYPHAJIY

Opechkuil HalliOHAIBHUM YHIBepcHuTeT iMeHi [. [. MeuHukoBa BijI JIHS CBOTO CTBO-
pennst 13 tpaBus 1865 poky 3aliMae ofjHE 3 IPOBITHUX Micllb Y (POPMYBaHHI CHCTEMHU
OCBITH, Y pPO3BUTKY HAYKOBHUX JOCIIIPKEHb 1 KyIBTYpH B YKpaiHi. Bin € oganM 3 Haii-
CTapilluX yHIBEpCUTETIB YKpaiHH 1 aKTUIHO BU3HAYAE CTAH 1 IEPCIIEKTHBH PO3BUTKY
OCBITH, HAayKH 1 KyJbTypH B Mepexki ocBiTH Hamoi kpainu. OHY imeni 1. I. Meunuko-
Ba — BCECBITHBO BiIOMHUI YHIBEPCUTET 3 BUCOKHMM MIXXHAPOTHIUM aBTOPUTETOM, Y CBi-
TOBOMY PEUTHHIY 3aBXKIH 3aiiMa€ MOYECHI MicLsl cepell Kpalux YHIBEPCUTETIB CBITY.
Opnecpkuil HamioHanbHUK yHiBepcuTeT iMeHi . I. MeyHnkoBa — Mae MiXXHApPOIHUIHA
ABTOPHTET Y CBIiTi HAyKOBOTO BUJaHHA. BiH € ujeHoM 1 Oepe akTUBHY y4acTh Y isib-
HocTi npodeciiinoi acouianii CrossRef Ta 3aiimMae mepiri Micls B peHTHHTY BHIIHX
HaBUAILHUX 3aKJIiB YKpaiHU 32 OKa3HUKAMU HayKOMETPHYHOT 0a3u JaHuX Scopus.

B Onecpkomy HarioHansHOMY yHiBepcuTeTi iMeHi |. [. MeunnkoBa ycninmHo Buja-
€Tbcsl HayKoBUH (axoBuii xypHan «[IpaBoBa mep:xaBa». HaykoBuii sxypHan «IIpaBoBa
JICpKaBay 3acHOBaHUH y jotoMy 1999 p. BiamnosinHo 1o Hakasy MiHicTepcTBa OCBITH 1
Hayku Yipaiau Ne 409 Bix 17.03.2020 p. nHaykoBuii (haxoBwuii xypHai «IIpaBoBa mepxa-
Ba» BHEeceHO JlenapraMeHTOM aTtecTallii KaapiB BUIIOl kBati¢ikawii MiHicTepcTBa OCBITH
1 Hayku Ykpainu 10 [lepeniky HaykoBHX (DaXoBHX BUIIaHb YKPAiHH, B SIKUX MOXYTb ITy-
OJTiKyBaTHCS pe3yJIbTaTH AUCEPTAIIMHIX POOIT Ha 3100y TTSI HAYKOBHX CTYIICHIB JIOKTOPA 1
KaHJuAaTa HayK (kateropist «by») y ramysi iopunnyamx Hayk. [HaeKcanis HayKoMeTpuiHH-
mu 6azamu nanux: Index Copernicus, inaekcanis inmmmu 6asamu nqanunx: Google Scholar,
Scientific Periodicals in National Library of Ukraine Vernadsky, Scientific Periodicals of
Ukraine, Ulrich's Periodicals Directory, WorldCat, Citefactor Torro.

HayxkoBuii xxypnai € naypearoMm IV BceykpaiHCbKOTO KOHKYpCY Ha Kpallle opu-
nuuHe BuaaHHs. JKypHaa BuAaeTbes y TpaauLiMHOMY APYKOBAaHOMY BUIVISL Ta 30e-
pirae TpaauLii TEOPETUKO-METOAO0IOTIYHOT OOTPYHTOBAHOCTI 1 BUBRKEHOCT] Y BUKJIA-
JIeHHI HayKoBUX (akTiB, mo ckianucs B OfechbkoMY HaI[lOHAILHOMY YHIBEpCHTETI
imeHi [. I. MeunnkoBa npotsrom 159 pokis #ioro icuyBanHs. EnexrponHna Bepcis 30ip-
HUKY 30epiraeTbcst Ha odiniiiHoMy caiiti xypraiy (http://pd.onu.edu.ua), caiiri Ha-
yKOBOi 0i0mioTexn OechKoro HallioHaIBLHOTO yHiBepeuTety iMeHi 1. I. MeunukoBa Ta
Ha noptanm «HaykoBa nepionnka» Ha caiiti HamionaneHoi 6i0mioTexn Ykpainu iMeHi
B. 1. Bepnanceroro. JKypHai BUXoAuTh 4 pa3u Ha piK, BIAMOBITHO /10 Tpadiky Ta CBO-
€YACHO TIOIIUPIOETHCS Yepe3 Mepexy [HTepHeT.

Kypnan coiBrpamroe 3 HaiOumpmumMu 3BO Ykpainu Ta 3apyOixoks, opraHamu
Jep>KaBHOI BJIa I, MiCIIEBOTO CaMOBPSITyBaHHsI, Cy/ly, HOTapiary, aJBOKaTypH Ta Mpo-
Kyparypu. Taka cmiBmpamns nependadae po3MilieHHs iHQOpMaliiHUX MaTepiais,
IMyOJTiKaIlif0 HAyKOBUX CTaTel, pereHsii. Jlo ckiamy peakonerii )KypHaly BXOIITH
MPOBiAHI YKpaiHCBKi BuUeHi, 11 AOKTOpPIB IOPUAMYHUX HAyK, y TOMY 4ucii: 1 dieH-
kopecroH/ieHT HarlloHanpHOT akaieMii MpaBoOBUX HayK, 3 3aClyKEHHUX IOPUCTIB YKpa-
TaM, 1 3acimy)keHHi OisT9 HAYKW 1 TeXHIKH YKpaiau. KpiM Toro, 10 BUIaHHS 3aIlipoIieHi
1 iHOo3eMmHi (haxiBii B ramysi mpaea, LLB, LLM, Dr. lur., 1 AcomiiioBanuii npode-
cop, JlupekTop nporpamu OakajiaBpary 3 Mi>kHapoaHoro npasa YHiBepcurety KIMEIT
(Ammaru, Kazaxcran).

Kypnan «IIpaBoBa nep:kaBay aKTHBHO BUKOPHCTOBYETHCS B HABYAJIHLHOMY IIPO-
Leci — CTarTi Ta Marepiajii PeKOMEHIYIOThCS sIK JIOJATKOBI JpKEpesa MpU BUBYCHHI



OCHOBHHX Ta BHOIPKOBHX TUCHHUIUIIH. Y KypHaIi MyOliKyOThCSl HAYKOBO-TEOPETHYHI
Ta MPaKTUYHI MaTepiajy 3 aKTyalIbHUX 3arallbHOTCOPETHYHHX Ta TaTy3E¢BUX MPABOBUX
MUTaHb, MPABO3aCTOCOBHOI MPAKTUKH, MPOMO3HLIi A0 3aKOHOAABCTBA, 3apyOiKHUI
MPaBOBUH JTOCBIJ KOHCTHUTYIIMHOI, Cyl0oBOi Ta aaMiHicTparuBHOI pedopm. KypHai
€ HayKOBUM BHJIaHHSM, IO BimoOpakae mojii HayKOBOTO YKUTTSA Ta Cy4acHI HayKOBI
JOCTIIKEHHS 3 TPaBO3HABCTBA, SIKI MPOBOIATHCSA B YKpaiHi Ta 3a ii mexxamu. Ha cy-
YaCHOMY eTalli HayKOBi FOpUIMYHI JOCIIKEHHS TPOJIOBKYIOTHCSA B paMKax I ITH Ka-
benpanbHUX TEM IOPUAMIHOTO CIIPSIMYBAHHS, 110 BUKOHYIOTHCSI HA €KOHOMIKO-TTPaBO-
BoMy (hakynbTeTi B OechbKoMy HallloHaIbHOMY YHiBepcuTteTi iMeHi 1. I. Meunukosa.

Penaxosnerist BumaHHs 3amnpoliiye BCiX Oakarouux JI0 CHiBPOOITHHUIITBA Ta MPOIIO-
Hye myOrikarito ctareil. Bumanus po3paxoBaHe HE TUTBKH Ha IOPUCTIB-HAyKOBIB, a i
HAa MPaKTHKIB, SKi YepHaTUMYyTh i3 HhOTO YUMAJIO KOPUCHOTO ISl CBOET IIMPOKOILIA-
HOBOI JISUTBHOCTI, 1[0 CHPUATUME YTBEP/DKCHHIO 0a30BHUX IIIHHOCTEH LMBLUII30BAHOT
MOTYTH YKpaiHu — MpaBa, CIPaBEITUBOCTI Ta MOPAJTI.

3 nosaczoio,

pexmop OHY imeni 1. 1. Meunuxoasa,
3acayscenuii wpucm Ykpainu,
00KMOp 10puduYHUX HAYK, npohecop
Tpyoa Bauecnag leanosuu
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IMPOOEC BUKOHAHHS BIOJXKETY
SAAK CTAJIA BIOJUKETHOI'O MPOIIECY B YKPAIHI

VY HayKoOBi#l CTATTi PO3rIAIA€THCS BUKOHAHHS OIOJDKETY SIK CKJIaJIHA MOCITiJJOBHICTh
€TaIliB Ta MPOIEAYP, AKi BUMATalOTh 371ar0/KEHOI pOOOTH YUCICHHUX ACPKABHUX OPTaHiB,
YCTaHOB Ta OKpeMuX 0ci0. CTaTTs aKIIEeHTY€ yBary Ha BayKJIMBOCTI CBOEYaCHOTO Ta TOBHOTO
HaJXO/DKEHHS 3allVIaHOBAaHMX JI0XOMIB, a TAKOX CBOEYACHOT'0, IOBHOTO Ta HEIEPEPBHOTO
¢inancyBaHHs nepeadadeHNX OI0PKETaMH 3aX0J1iB. BUKOHaHHS OI0JKETY PO3TISAA€THCS
SK JOCSTHCHHS BIiAMOBIAHOCTI MK (AKTHYHUMHU pe3yJbTaTaMd il 3000B’sI3aHHUX
Ccy0’€XTiB OMO/PKETHUX MPABOBIIHOCHH 13 OIOJDKETHUMH KOIITAMH Ta BCTAaHOBICHUMH
OO[KETHO-TIPAaBOBHMH HOPMaMH ITOKa3HHKAMH aKTa Mpo OIOJDKET 100 3apaxyBaHHS,
pO3MOoAiTYy Ta epepaxyBaHHS KOIITIB OI0O/PKETY HAa BH3HAUCHI HampsMu (piHAHCYBaHHS y
BCTaHOBIICHOMY 00CsI31.

Takox BHCBITICHO MpoOJIEMH, SKI BUHHUKAIOTh MijJ 4ac (OpMyBaHHS Ta BHKOHAHHS
JIep)KaBHOTO O0JUKeTy B YKpaiHi, BKJIIOYAIOUM HEIOJIIKM 3aKOHO/ABCTBA, HEJIOCTATHIO
MPO30PICTh CUCTEMH EJICKTPOHHOTO aJMiHICTPYBaHHS MOJATKIB, HU3bKY BiIMOBIIaIbHICTh
OpTaHiB CTSATHEHHS, BIJCYTHICTH HAJEKHOI Y3TO/KEHOCTI OIODKETHHX IIPOIEIyp MIiXK
y9acHHKaMH OOJDKETHOTO TIPOIeCY, BIACYTHICTH II€BOTO MEXaHI3My KOHTPOIO 3a
IUSUTBHICTIO OFOJDKETHHX 1HCTHTYTIB Ta BIJICYTHICTH MI€BOI CHCTEMH BiIIIOBINAIbHOCTI 3a
HEBUKOHAHHS OFOJIKETY.

KuouoBi cioBa: OropkeTHHUH mporec, BUKOHAHHS JE€PKaBHOTO OIOJDKETY, cTafii
OTO/KETHOTO TIPOIIECy.

IHoctanoBka mpodaemu. IIporecn yxBajeHHA Ta BUKOHAHHS OIOKETY
MOXYTh OyTH Hee(eKTHBHUMH Yepe3 BiJICYTHICTb MEXaHi3MiB, SKi O JO3BOJIMIN
peamizyBaTu Ta JOTpUMYBaTHCS oOpaHoro Kypcy. Lle moke mpusBecTH A0 TOrO,
mo OFJUKET, SKUH Mae ONTUMAalbHO MPEACTABISATH I1HTEPECH CYCHUIBLCTBA, HE
BHKOHYETHCS B TIOBHIM BIAMOBIAHOCTI 3 3aKjiaJleHUMH TpiopuTeTamMu. BUKOHaHHS
OI0JKETy BHMarae Y3roJDKEHOI MisIbHOCTI YHCIEHHHX JIep)KaBHUX OpraHiB,
yCTaHOB, 0Ci0 Ta IHCTHTYHIHHMX MexaHi3miB. [Ipote, B YKpaiHi iCHYIOTh YHCICHHI
po0JIeMH, sIKi YCKIAJAHIOIOTH IEeW MpOoIlec, BKIFOYAIOYH HEHONIKH 3aKOHOIABCTBA,
HEJIOCTATHIO MPO30PICTh CHCTEMH EJIEKTPOHHOTO aIMiHICTPYBaHHS IOJATKIB,

© K. B. I'ei1, 2024
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HU3bKY BIJIOBIJAJIBHICT, OPIaHiB CTSATHEHHS, BIJACYTHICTb JI€BOI KOOpAMHAILT
OIO/DKETHHX TIPOIIETyp, HEIOCTATHICTh C€(EKTHBHOTO MEXaHi3My KOHTPOJIIO 3a
JUSUTHHICTIO OFO/DKETHHUX YCTAHOB Ta BiJICYTHICTB JI€BOT CHCTEMH BiJIIIOBIIaIBHOCTI 32
HEBUKOHAHHS OIO/IKETY.

AHaJji3 ocTaHHiX gocaimxkens i my6aikauiid. CydacHi nmpoOiiemu, OB’ s3aHi 3
e(EKTUBHICTIO MEXaHi3My BHKOHAHHS OFOJKETY Ta XapaKTePHUCTUKOK BUKOHAHHS
OFOJDKETY SIK CTaJlii OFO/KETHOIO MPOIIECy HAJIeKaTh 10 chepu HayKOBUX IHTEpPECIB
0araTtb0X JOCIITHUKIB 1 3HAUIILTH BiqoOpakeHHs y IXHIX mparsax, 30kpema B. 1. Uep-
Hajxuyka, B. I, Jlem’ ssHuIIMHA Ta iHIIMX HayKoBILiB. OcOOMMBOI yBaru 3aciryroBye npa-
s €. C. OBcsiHHiKOBa « BHYTpilHst Oy10Ba CTalii BAKOHAHHS OOKETY 3a BUAATKAMHU
OFO/DKETIB 32 BHJATKaMHU SK €Tan OFO/DKETHOTO IMPOIECY, 4 TAKOXK BH3HAYAIOTHCS
3aBaHHs Ta (YHKIT KOXKHOTO €Tary BUKOHAHHS OFOJDKETIB Y OFOJDKETHIN cUCTeMi
VYkpainu 3a BUJaTKaMHu.

MeTo10 cTATTi € JOCTiPKEHHS TIPOIeCY BUKOHAHHS OFOJKETY, SIKHU JT03BOJISIE
ONTUMAaNbHO TPEJNCTABISTH IHTEPECH CYCHUIBCTBA Ta 3abe3neuye JOTpUMaHH:
00paHoro Kypcy, BUSBICHHS Ta aHaJIi3 Mpo0sIeM, 10 BUHUKAIOTH ITij] 9ac (OpMyBaHHS
Ta BUKOHAHHS JICPKaBHOTO OFOJDKETY B YKpaiHi.

Bukjan ocHoBHOro marepiaay. 3yCWLIS I0J0 KOHCEHCYCY PI3HOOIUHUX
iHTEpeciB 1 TOIIYK KOMIIPOMICHOTO PIllleHHs, SKUX TOTPeOyIoTh MpOoIenypu
yXBaJeHHS OIO/KETy, MOXYTb BUSIBUTHCh MAapHUMH, SKIIO BiJCYTHI €(EKTHBHI
MeXaHI3MH ISl pearizamii Ta [oTpuMaHHs o0paHoi crparerii. CripaBai eeKTHBHUI
OIO/DKET HE TUTHKH ONTHMAJILHO BigoOpaskae IHTEPECH CYCIUIILCTBA B 3aKOHI, aje i
BUKOHYETHCS y IIJTKOBHUTIH BiMOBIAHOCTI 3 BCTaHOBICHUMH mpioputeramu. OTXKe,
OJTHUM 13 KJIFOUYOBUX YNHHHUKIB €()EKTUBHOCTI OIO/IKETY € MEXaHi3M HOro BUKOHAHHSI
[1,c. 125].

BuxonaHHs Or0/pKETIB nependadae HaJXOKCHHS JIOXOJIIB Y IIOBHOMY 00Cs31 Ta
y nependadeHi TepPMiHH y HIJIOMY Ta 3 KOYKHOTO JPKEpesia, a TAKOXK IMOBHE Ta IMOCTIHHE
(hinaHCYBaHHS 3aXO7IiB, TependaueHux OromkeTamu [2, c. 173-174].

Ha erani BukoHaHHS OIOJKETY 3HIHCHIOETHCS, 3 OJTHOTO OOKY, 30ip 10 OFOIKETY
MOJIATKOBUX 1 HEMOJATKOBHX JOXO/IIB, 3aIJTAHOBAHWX Ha BIINOBIIHUHN (hiHAHCOBHIA
niepioz. Il{o cTocyeThCst 1HIIOTO acHEKTy - 1€ PO3TOALT HAasBHUX OOKETHHX KOIITIB
cepen iX oTpuMyBauiB. B pe3ynbraTi 11boro 3a0e3neuyeTbes miaHoBe (iHaHCYBaHHS
JUSUTBHOCTI JIEpyKaBU Ta OPraHiB MiCIIEBOTO CAMOBPSI LY BAHHS.

Mera BUKOHaHHS OIO/DKETy TMONsrae B 3a0e3MedeHHi BiJMOBIIHOCTI MIiX
peaTbHUMU HAJAXOJDKCHHSIMH JI0 OIOJKETY, MOTO BUJATKaMHU Ta OFOKETHO-TIPABOBH-
MU HOpMaMu. BpaxoByrou 110 METY, BAKOHAHHSI OIOJKETY MOXKHA PO3IVISIATH SIK J10-
CATHEHHS BIAMOBIAHOCTI MiX (DaKTHIHUMU Pe3yIbTaTaMHu Jild cy0’€KTiB OFOKETHHIX
MPAaBOBITHOCHH 13 OIO/DKETHUMH KOIITaMHU Ta HOPMaMH, BCTAHOBJICHUMHU Y
OrO/DKETHOMY 3aKOHOIaBCTBI. Lle BKITtoUa€e 3apaxyBaHHs, PO3MO/ILI Ta IepepaxyBaHHs;
KOIITiB OIO/PKETy Ha BU3HAYCHI HampsMU (iHAHCYBaHHS y BCTaHOBJICHOMY OOCS3i
[1,c. 128].

BukoHaHHs1 OFOJKETY, IO BKJIFOYAE MOOLTI3AII0 3alUIAHOBAHHMX JIOXOMIB 1
(inaHCcyBaHHS TiepeA0aYeHNX BHUIATKIB, TIOUISETHCS HA J[BA €TAIIH:

— BUKOHaHHS OIOJDKETY 3a JIOXOJaMH, [0 OXOIUTIOE Mpoliec 300py 3ariaHOBaHUX
JIOXOJIIB, sIKi epeadaveHi y OromkeTi. [le Moxe BKJIFOUaTH MOAATKH, 300pH, BHYTPIIIIHI
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Ta 30BHIIIHI MMO3UYKH, a TAKOXK 1HIII JpKepena (iHAHCYBaHHS, SIKi MAIOTh HAIIMTH 10
OroIKETY;

— BUKOHAHHs OMODKETy 3a BHJATKaMH Ta KpeAuTyBaHHsM. Ha npomy erami
3MIACHIOEThCS (DIHAHCYBaHHS PI3HHUX BUJIATKIB, sKi iepenOadeHi B OromkeTi. Lle moxe
BKJIFOYATH COIiaJIbHI BUIIATH, iIHPPACTPYKTYPHI MMPOEKTH, aAMiHICTPATHBHI BUTPATH
Ta i BUTpaTtu. KpiM TOTO0, MOXKE 3A1HCHIOBATHCS KPEANTYBAHHS, SIKILO HE BUCTAYAE
JOCTaTHBO KOIITIB JUIsl IOKPHUTTS 3aIlJIaHOBAHUX BUIATKIB.

Lli aBa eTamu yTBOPIOIOTH KOMIUIEKCHHM IPOLIEC BUKOHAHHS OIODKETY, SIKUH
3a0e3neuye 30aJaHCOBAHICTh MIXK JIOXOJIJaMH Ta BUTpaTaMu y (iHAHCOBIH JiSUTbHOCTI
YpsAIy 9H IHIIOTO OFO/KETHOTO oprany [3, c. 49].

BukoHaHHS 1epKaBHOTO OIOKETY 32 JI0XOJAMH PETIIAMEHTYEThCS MOJIOKESHHSIMH
cTarTi 45 BIo/HKeTHOTO Ko/IeKey YKpaiHH, a TakoK Haka3oM MiHicTepcTBa (DiHAHCIB
Vxpainu «IIpo 3arBepmkenns [lopsiiky kazHaueHChKOro oOCIyroBYBaHHS JTOXOIB
Ta 1HIIUX HAJXO/DKEHb AepkaBHOTO Oropkery» Ne 43 Bim 29 ciuns 2013 poky. Lei
[Topsimok BU3HAYAE TPOIEAYPU Ka3HAUEHCHKOTO 00CITyrOByBaHHsI JOXOIB Ta 1HIIUX
HaJXOJDKEHb JIepKaBHOTO OroKeTy [4; 5].

Buxonanns 6romkery nepeadadac:

1. CkiafjanHg po3MuCy AOXOAIB 1 BuUAaTkiB. BimmosimHo mo bromkerHoro
KOJICKCY, PO3MHC OIOJDKETY — 1€ «IOKYMEHT, KU BCTAHOBIIFOE PO3IOJIIT JIOXO/IIB,
(hinaHCYBaHHs OI0KETY, TOBEPHEHHS KPEIUTIB 10 OFOIKETY, OFOPKETHHX MPU3HAYCHB
TOJIOBHHM PO3NOPSITHIUKAM OFOJKETHHX KOIITIB 32 TICBHUMH TIEPiOIaMH POKY».

2. 3aTBepKEHHST PO3MHUCY OFOJDKETY. 3aTBEp/DKEHHUH pO3MUC OIODKETY
nepeaacThes:

- JepxaBHiil ka3HAUYEHCHKIN CITYXOi;

- MinicrepcTBy ¢iHaHCIB YKpainu;

- PaxyHkoBiii manari;

- Kowmitery BepxoBHoi Paju 3 mutanb Oromxkery.

Posnuc, skuii MICTUTH PO3MOALT KOIUTIB, OTPUMAaHHUX B paMKax JlepxaBHOro
OroukeTy YKpaiHu, 3aTBep/uKyeThesi MiHicTpoM ¢iHaHCiB YKpaiHU MPOTITOM OZHOTO
MiCAIlL 3 MOMEHTY TPUHHATTS 3aKkoHy Tpo JlepkaBHuil Oromxer Ykpainu. [lepen
TUM, SIK el po3nuc Oyne 3aTBepikeHnid, MiHicTp (iHaHCIB YKpaiHU 3aTBEpIKYE
TUMYacoBUH po3nuc [lepxaBHOro OromKeTy YKpaiHu.

[Ipotsrom GromkeTHoro mepioxy MinictepcTBO (iHaHCIB YKpainu 3ade3neuye
BIJIMOBIHICTE  PO3MUCY JEPKaBHOTO OIOJUKETY BCTAHOBJICHUM  OIOJDKETHUM
npu3HaueHHs M. KpiM TOro, BOHO TaKOX TapaHTye€ BIAMOBIJIHICT PO3MOMLTY
OI0JKETHUX aCUTHYBAaHb TOJIOBHUM PO3MOPSAHUKAM OIOPKETHUX KOILTIB.

3. [IpoTsiroM TprOX poOOYMX JHIB TiCIs 3aTBEPIKEHHS po3nHcy [lepkaBHOTO
Orokery Ykpainu, [lepkaBHa Ka3zHauelicbka ciyx0a YKpaiHM Hazlae TOJIOBHUM
PO3MOPSAHAKAM BHUTSTH 3 ILOTO po3nHcy. Llel BUTSAT € miIcTaBoo ISt 3aTBEPIXKEHHS
IXHIX KOIITOPHUCIB.

4. JlepxaBHa Ka3HAveWChbKa Cayx)0a YKpaiHU 3/1MCHIOE KaCOBE BUKOHAHHS
Jep>KaBHOTO OIOJKETY, BUKOPHCTOBYIOUH MeTO EAMHOrO Ka3HAUEHCHKOIO PAXyHKY.
KasnauetictBo Ykpainu BeJie 00J1iK BCIX HAIXOKEHb OIOIKETY.

BukonanHs n0XigHOi 4YacTUHM OIODKETIB AOPYHYEHO IOJATKOBUM, MHMTHHUM
Ta 1HIIUM OpraHaMm, MO0 KOHTPOJIOIOTH CIPAaBJSIHHS HAIXOKEHb 3a IMOBHOTOIO,
CBO€YACHICTIO Ta KOPEKTHICTIO PO3PAXyHKY Ta 3apaxyBaHHsS 000B’SI3KOBUX IJIATEXiB
JI0 BIAIIOBIHUX OXOIKETIB.
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BukonaHHs 10x11HOT yacTuHU JleprkaBHOTO OFOKETY 3a0€3MeUy0Th TaKi OpraHu
sk IlomatkoBa aamiHicTparis YKpaidnu, opranu JlepkaBHOro Ka3HadehcTBa YKpainu,
MinictepcTBo ¢iHaHCiB YKpaiHH, YCTaHOBH OaHKIBCHKOT CUCTEMHU.

®dopMyBaHHS Ta BUKOHAHHSI IEP’KAaBHOTO OFOJUKETY 3a J0X0JaMH B YKpaiHi Mae
JIeKiJIbKa HEJIOJIKIB:

- HEJIOIKM B 3aKOHOJABCTBI Ta IepeBara 3acTapiinxX Ta Hee(EKTUBHUX
METO/IIB yIpaBIiHHS OIO/HKETHUMH BIJHOCHHAMM, Pa30M i3 3HH)KCHHSAM €KOHOMIYHOT
aKTUBHOCTI, YCKIIQJHIOIOTh MPOIIEC HATIOBHEHHS OIOIKETY;

- HEJOCTaTHA TPO30PICTh CHUCTEMH EJICKTPOHHOTO aJMiHICTpyBaHHS
MOJIATKIB, 1[0 MOKE MTPU3BECTH JI0 HEMPABUILHOI'O OOYMCIICHHS MMOAATKIB, 3aHUKCHHS
JTIOXOJ1iB OFO/PKETY Ta YXHJIEHHS BiJl CIUTaTH TMOAATKIB;

— HU3BKHI PIBEHb BiIIOBIIAIBHOCTI OpPTaHiB, SKi 3/[IHCHIOIOTh CTATHCHHS
MOJIATKIB 3a IMOPYIIEHHS IiJl 4ac MPOBEIACHHS IOJATKOBUX 3aXO[iB, MPU3BOIAMTH
10 HEMOOIIHKM WMOBIpHHUX TOJATKOBHX PH3WKIB 1 HEIOCTAaTHHOI'O KOHTPOIIIO 3a
JIOTPUMAHHSM T0JIATKOBOT'O 3aKOHOJIaBCTBA;

- BIJICYTHICTh HAJIC)KHOI y3TOJUKEHOCTI OIO/PKETHUX TPOLEAYp MIX
y4acHUKaMH OFOJDKETHOTO TMIPOLIECy, IO CIPHYMHSE HEKOPEKTHE IUIaHYBaHHS
OFO/DKETY Ta HEJOCTATHIO KOOPIUHAIIIFO MIXK Pi3HUMHU OpTaHaMU BJIaJIH;

- BIJICYTHICTh JIEBOIO MEXaHI3My KOHTPOJIIO 3a JiSUTbHICTIO OOKETHUX
IHCTUTYTIB € MPUYWHOIO HEpaIliOHaJHbHOTO BUKOPUCTAHHS OO/DKETHHUX KOIITIB Ta
KOpYTILii;

- BIJICYTHICTb JII€EBOT CUCTEMHU B1JIIOBIIaIbHOCTI 32 HCBUKOHAHHS OFOJIKETY.

Bukonanus 0r0KeTy 3a BUAATKAMU IOJIATaE y piHAaHCYBaHHI BUTPAT, BUSHAUCHUX
y OFOJIKETI, BIIOBITHO JI0 Hioro po3nucy [2, c. 189].

ETanu BukoHaHHSI OIOPKETY 32 BUJIATKAMH Ta KPSAUTYBaHHSIM BKIIIOYAIOTh:

1) BcraHoBneHHsS OIOUKETHHUX AaCHTHYBaHb JJISl PO3MOPSIIHUKIB OIOMKETHUX
KOIITIB BiJITIOBITHO /IO 3aTBEP/KCHOTO OIOKETHOTO PO3MUCY. 3TiMHO 3 UM PO3IIH-
COM, PO3MOPSIHUKHN OIOKETHUX KOILUTIB OTPUMYIOTh BIAMOBIIHI OIOMKETHI aCUTHY-
BaHHS, SIKi € OCHOBOIO JIJIsl YXBaJICHHS OIO/IKETIB.

2) 3arBep/UKEHHS KOIITOPHUCIB, TACIOpPTIB OFOHKETHUX MpOrpaM, a TaKoK
MOPS/IKIB BUKOPUCTAHHS OIOJIKETHUX KOILTIB TOJIOBHUM PO3IOPSIHUKOM OFOPKETHUX
KOIITiB. MeTO0 IPyroro eramy BUKOHAHHS OFOKETIB 3a BUJATKAMHU € 3aTBEPHKCHHS
(iHaHCOBO-TIJIAHOBHUX JTOKYMEHTIB OIO[KETHHX YCTAaHOB, SIKi MalOTh MPaBO Ha OTpPU-
MaHHS OIOJDKETHUX aCUTHYBaHb, 13 YpaxXyBaHHSIM YCIX BUMOI' ITPOrPaMHO-I[LIbOBOTO
METOy BUKOPUCTAHHS OIO[DKETHUX KOIITiB. BapTo Bin3HaunTH, mo y ynHHOMY broa-
JKETHOMY KOAEKCI YKpaiHH BiICYTHIH CTHCIMN BUKIAJ 3MICTY [ILOTO €TaIy CTafil BU-
KOoHaHHS Oro/KeTiB. Lle MOYKHa BBayKaTH MPOTAIMHOIO Y BITYN3HSHOMY 3aKOHO/IABCTBI,
SIKy HEOOX1THO BHIIPABUTH.

3) Bzarts OromxeTHHX 3000B’s13aHb. Ha TpeTboMy eTami BUKOHAHHS OIO/IKETIB
3a BUJIaTKaMU rojoBHA (YHKIIiS MOJISITae y TOMY, MO0 PO3MNOPSITHUKAM OIOJKETHHX
KOIITiB OyJIM MpHU3HAYEH] Ta 3aKpilUIeHi OO/KETHI 3000B’A3aHHS, BIAMOBIIHO 0 1X
moBHOBaXkeHb. L]i 3000B’s13aHHS BU3HAYAIOTH, SIKI IJIaTEXi 3 OI0pKeTy Oy/ie MOTpiOHO
3MIACHUTH MPOTATOM MOTOYHOI'O YM MaHOYyTHBOI'O MIEPioy.

4) OrpumaHHs TOBapiB, poOiT i mocayr. OCHOBHOIO METOIO JAHOTO €TaIy € yKia-
JTAaHHS YTOM 3 OTPUMYBaueM OFOJKETHUX KOIITIB JUIS peaji3allii 3aXo/1iB, BU3BHAYCHUX
OFO/KETHOIO MPOrPaMoro.
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5) 3aifiCHEeHHS TUIATEKIB BiJIIOBIIHO JI0 B3STHX OHOKETHUX 3000B’s3aHb.
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Ha npomy erami BHKOHaHHS OIO/KETY 3a BHIATKaMH BiJOYBA€ThCs oOILIaTa
BIJIMOBITHO JI0 YKJIAJICHUX OFO/DKETHUX 3000B’s13aHb. 3TiTHO 3 YACTHHOIO ITIEPIIOI0
crarti 49 BromkerHoro KoJiekcy YKpaiHu, «Imicist OTpUMaHHs TOBapiB, poOiT 1 mocayr
BIJIITOBITHO IO YMOB B3ATOTO OIO/DKETHOTO 3000B’SI3aHHS MPUHMAE PIllIeHHS PO iX
OIIJIaTy Ta HA/Ia€ IOPYUYCHHS Ha 3[iliCHEHHsI IIaTexy oprany KasnaderictBa Ykpainm»
[4]. Ue o3Hauae, 1m0 Ka3HAYEHCHKI OpraHW KOHTPOIIOIOTH BUTPATH 3 OIOJDKETY Ta
repepaxyBaHHs OIOKETHUX KOIITIB.

6) Buxopucranus ToBapiB, po0OiT 1 MOCTYT AJIsl BUKOHAHHS 3aBJaHb OIOIKETHUX
nporpaM. Ha oMy eTari BUKOHaHHSI OFOIKETY 32 BUJATKAMH BiJI0yBa€ThCsl BUKOPU-
CTaHHs TOBapiB, pOOIT i MOCITYT JIsi BUKOHAHHS 3aBJIaHb, TIepe0adeHIX OI0KETHIMHA
porpaMamH, 1o 3a0e3nedye 3a/10BOJICHHS MOTPEO CyCIiNbCTBA Yepe3 BUKOPUCTAHHS
KOPUCHUX BJIACTUBOCTEH MPUI0AHUX TOBAPIB, pOOIT 1 OCIYT.

7) IloBepHEHHS KpenuTiB 10 Or0MKETY [6, ¢. 95].

I3 BBenmenusm BoeHHOro crany [locranoBoro Kabinery MinicTpiB YkpaiHu
Ne 590 [7] micuieBi OromKeTH CTaal OOMEKEHUMH 11010 BUJIATKIB. Y TOH ke 4yac, y rpo-
Maj 3’ aBuiiacs motpeda y piHaHCyBaHHI BUAATKIB, SIKi He OYyJIN y3TO/KEH] B OIO/IKET.
[TocTaHOBOIO BCTaHOBJICHO MEPENiK IUX BUAATKIB, OB’ A3aHUX 3 OE3MEKOI0 HacesIeH-
Hsl, BIHCHKOBHMH MOTPeOAMH Ta IMiJrOTOBKOIO JI0 OMAIOBATBHOTO CE30HY, a TaKOXK
BH3HAYAE 1X MPIOPUTETHICTS.

BinmoBigHO 10 1BOTO, MEpHIOUEproBO 3 OFOUKETY TOBHHHI OyTH 3/iHCHEHI
BUTpATH, NiepeoayeHi [Inanom 3anpoBaKeHHs Ta 3a0e31eUeHHS 3aX0/1iB 3/1HCHeHHS
IIPaBOBOTO PEXXMMY BOEHHOTO CTaHy B YKpaiHi, 1110 3aTBepKeHUi Po3mopsmkeHHIM
Kabinery MinictpiB Ykpainu Ne 181-p Big 24 mororo 2022 poky [8].

3MiHH B CTPYKTypi Ta oOcsrax BHJATKiB 3BEACHOrO OIODKETY IOB’s3aHi 3
ITUPOKOMACIITAOHIM BTOPTHEHHSM pOCii Ha TEPUTOPiI0 YKpaiHW Ta HEOOXiTHICTIO
nepepo3noiny (iHaHCOBUX PpecypciB B MeKaxX KOHCONIJOBAaHOTO OIOKETy s
BUPILICHHS PI3HUX I'YMaHITapHUX, COLIabHUX Ta IHINKX MoTped kpainu. Le, 30kpema
CTOCY€EThCS JOCTAaTHROTO (piHaHCyBaHHS 30poitHnx Cui YKpaiHu Ta B IILIIOMY CEKTOpY
Oe3neky, o0 aKTHBI3yBaTH 3aX0JU MPOTUCTOSIHHS POCIMCHKIN arpecii, hopMyBaHHS
BIZIMOBIIHUX MOOUTI3aIIfHUX pecypciB, NpuadOaHHsS 30poi Ta TEXHIKW, BUILIAT
JIOTIOMOTH HaceJIeHHIO ToIIo [9].

Bucnosku i npono3uuii. s 3a6e3neueHns epeKTUBHOCTI Or0KEeTy HEOOXiIHO
HE TIIbKH ONTHMAJbHO MPEACTABUTH IHTEPECH CYCIHIIbCTBA Yy 3aTBEP/HKCHOMY
3aKO0HI, ajie i 3a0e31eYnuTH HOoro BUKOHAHHS B ITOBHIM BIAIOBIIHOCTI 3 3aKjIaJeHUMHU
npioputeramu. HeoOxiaHO po3poOHTH HOBI MiAX0M Ta MEXaHI3MH, SIKi O JOTIOMOTITIH
BUDILIMTH BHIIE3a3HAaYCHI TpoOiieMH Ta 3a0e3neyryiu 0 e(eKTUBHE BUKOHAHHS
Oomkery B VYkpaimi. lle Moxe BKIIOYAaTH BIOCKOHAICHHS 3aKOHOJIABCTBA,
MOKpAIEHHS IPO30POCTI CUCTEMH EJIEKTPOHHOTO aJMiHICTpyBaHHS IOJATKIB,
30UIBLICHHST BIAMOBINATBHOCTI OpTaHiB CTSATHEHHS, MOKPALICHHS Y3TOJHKEHOCTI
OIO/DKETHHX TPOILEAYp MK YYaCHHKaMH OFO/DKETHOTO TIPOIECYy, BIPOBAHKEHHS
JEBOTO MEXaHI3MY KOHTPOJIO 3a JISUTBHICTIO Ta BIPOBA/DKCHHS II€BOI CHUCTEMU
BI/INIOB1IAJIBHOCTI 32 HEBUKOHAHHSI OIOJDKETY.
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BUDGET EXECUTION PROCESS
AS A STAGE OF THE BUDGET PROCESS IN UKRAINE

Summary

The article discusses budget execution as a complex sequence of stages and procedures
that require the coordinated work of numerous state bodies, institutions, and individuals. The
article emphasizes the importance of timely and full receipt of planned revenues, as well as
timely, full, and continuous financing of measures provided for in the budgets. Budget execu-
tion is considered as achieving compliance between the actual results of the actions of obligated
subjects of budgetary legal relations with budget funds and the established budget-legal norms
of the act on the budget regarding the crediting, distribution, and transfer of budget funds to the
defined directions of financing in the established volume.

Also highlighted are the problems that arise during the formation and execution of the
state budget in Ukraine, including deficiencies in legislation, insufficient transparency of the
electronic tax administration system, low responsibility of collection bodies, lack of proper
coordination of budget procedures among participants in the budget process, absence of an ef-
fective mechanism for controlling the activities of budget institutions, and lack of an effective
system of responsibility for non-fulfillment of the budget.

Budget adoption and implementation processes may be inefficient due to the lack of
mechanisms to implement and adhere to the chosen course. This can lead to the fact that
the budget, which should optimally represent the interests of society, is not implemented in
full accordance with the established priorities. Implementation of the budget requires the
coordinated work of a large number of state bodies, institutions, individuals and institutional
mechanisms. However, in Ukraine there are numerous problems that complicate this pro-
cess, including shortcomings in the legislation, insufficient transparency of the electronic tax
administration system, low responsibility of collection agencies, lack of proper coordina-
tion of budget procedures between participants in the budget process, lack of an effective
mechanism for monitoring the activities of budget institutes, and lack of an effective system
of responsibility for non-fulfillment of the budget.

Keywords: budget process, execution of the state budget, stages of the budget process.
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KJACU®IKALIS CYB’EKTIB AIMIHICTPATUBHOT'O ITIPABA
TA MICIIE B HIV AJJBOKATA

AKTyalbHICTb JOCIIKYBAHOI TEMH IOJISITA€ B TOMY, IO CY0’€KTH aIMIiHICTPATHBHOTO
IpaBa € BAKJIMBOIO CKJIAJOBOIO IPaBOBOI CHUCTEMH. BOHHM BimirpaioTh KJIIOYOBY pONb Y
perymoBaHHI aJMiHICTPATHBHO-TIPABOBUX BIAHOCHH, 3IIHCHIOIOYN (YHKII BHKOHABUOL
BJIaJIM, KOOPAUHYIOYH PO3MOPSIHULBKI Ta KOHTPOJBHO-HATJIAIOBI MOBHOBaXKEHHS Yy cdepi
JIep>)KaBHOTO YNPAaBIIiHHS 1 MICIIEBOTO CaMOBPSIyBaHHs, a TaKOX BUPIIIYIOYH CHPaBH PO
aJIMIHICTPaTHBHI NPaBONOPYIIEHHS, 10 CTOCYIOThCS (PI3MYHUX 1 IOPUANYHHUX OCIO y pi3HMX
chepax CyCHiIBHOTO KUTTS. BaXKIIMBO YiTKO BU3HAYUTH MICIC KOXKHOTO Cy0’ €KTa y CHCTEMI
aIMIHICTPaTUBHUX MPABOBIAHOCHH [UIS 3PO3YMIHHS WOTO TOBHOBAXKCHb Ta OOOB’SI3KiB.
be3 rimmbokoro po3yMiHHS poNi KOXKHOTO YYacHHKA aJMiHICTPATHBHO-TIPABOBHX BiIHOCHH
3arpokye eeKTUBHOMY (DYHKIIIOHYBAHHIO Ii€1 CHCTEMH.

J1o xoa oCHOBHHX IpoOJIeM, 1110 HAa HOBOMY €Talli PO3BUTKY Cy4acHOT HAyKH 1 MPaKTHKH
MOTPeOYIOTh CBOTO PO3IJISy Ta BUPILICHHS, HAIEKaTh NHTAHHS BU3HAYCHHS CYO’€KTiB
aJMIHICTPaTHBHOIO I[IpaBa, aHali3 IX CYTHOCTI, OCOOJHMBOCTEH, a TaKOX OKPECICHHS
TOJOBHUX KpuTepiiB mns kimacuikamii. HeoOxinHOO yMOBOIO ycmimHOro pedopMyBaHHS
aIMIiHICTPaTUBHOTO TpaBa sK (QyHAaMEHTaJIhHOI Taly3i ImpaBa YKpalHCBKOI IEepKaBH €
OHOBJICHHSI [TOJIOKEHb TEOPETUKO-METOJOJIOT YHOT 0a31 aJIMIHICTPATHBHO-IIPABOBOI HAYKH.

B crarTi po3misHYyTO icHYIOWI Y cydacHid IOpMAMYHIH Haymi cucTteMu Kiacugikarii
Cy0’€KTiB aIMIHICTPATUBHOrO TpaBa. J(OCHIIKEHO CYTHICTh Ta 3MICT TMOHSTTA «CYyO’ €KT
aJIMIHICTPaTHBHOTO IpaBay», a TaKOX 3arajJbHONPUHHATUX JeQIHILII JaHOr0 TEepMiHY.
3nificHeHa cripoba BCTAHOBUTH MiCIIE aJJBOKAaTa B CUCTEMi Cy0 €KTIB aIMiHICTPATHBHOTO IIpaBa
VYkpaiau. 3acTOCOBaHO KOMIUIEKCHHUH MiAXiZ 10 BHOKpEMIJICHHS Ta KiacuQikallii amxBokaTa
K Cy0’e€KTa aJMIHICTPaTHBHOTO IpaBa, 3BaKAKOYM Ha OCOOJHMBOCTI MPABOBOTO CTaTyCy,
opraHizaniifHoO-11paBoBy (HopMy IisUTBHOCTI Ta 00CST IMyOJIiYHNX MOBHOBaXKEHB. BTiM, anaii3
CHeLiaJIbHOT JIiTepaTypu TOKa3ye, 10 JIMIIE B OKPEMHUX IpaIpiX OCIIJHUKK Hamarajiich
pO3IIIsIaTH aJBOKATa B SKOCTI Cy0’€KTa aJMIiHICTPaTUBHOIO MpaBa abo K BU3HAYMTH HOTO
MiCIle y TPUAHATHX KIacu(iKaIlisax.

© H. B. Inbesa, O. M. KoBanpuyk, 2024
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KirouoBi ciioBa: agBokar, aqMiHICTpaTHBHE PaBO, Cy0’€KT aIMIiHICTPATUBHOTO MpaBa,
kimacudikarmist cy0’eKTiB aMiHICTPaTUBHOTO TPaBa.

I[MocranoBka mpoOjeMu. Y BaxKUX yMOBax (YHKI[IOHYBaHHS Cy4acHOTO
YKpaiHCBKOTO CYCHiIBCTBA, IPUBEICHHS ITPABOBOI CHCTEMHU YKpaiH! Y BiIITOBITHICTE
[paBo, Ma€ HAA3BUUAHE 3HAYCHHS. AJI)KEe came JlaHa Tany3b [IpaBa BU3HAYa€ OCHOBHI
MIPUHIIUAIIN JIEP>KaBHOTO YIIPABIIIHHS, PETYJII0€ BHKOHABYO-PO3IIOPATIY MisLUTHHICTB,
BPETYJIBOBYE TIOPSIOK YIIPABIIIHHS OKPEMUMH Tally3s MU TOCIIOaPCTBA, KYJIbTYPOIO,
HAayKOI0, OCBITOIO Ta iH.

AITBOKAT, 3aXWIMAlOYM TIpaBa Ta IHTEPECH CBOIX KIIEHTIB y MyOmidHiit cdepi,
CTa€ KIFYOBUM YYaCHUKOM aJIMiHICTPAaTUBHUX MPABOBITHOCHH. Y CBOI 4Yepry,
aJIBOKaTypa (PYHKIIIOHYE Y CUCTEMI JIepyKaBHUX Ta CYCIIJIbHUX MEXaHI3MIB 1 cripuse
3aXHCTY MPABOBHUX IHTEPECIB TPOMAJISTH, TISPIII 32 BCE, HA PiBHI KOHKPETHOTO COIIyMY
Ta JepkaBu. BoHa Takok Bifirpae BaKJIUBY pOJib Y 3a0e3MeueHH] JOTPUMAaHHS Ta
BCTaHOBJICHHSI IPUHIIUITY BEPXOBEHCTBA IIpaBa Ta JIFOJICHKUX IMPaB 1 CBOOOI. AJBOKAT,
SK Cy0’€KT TIPaBOBOI MisUTBHOCTI, Ma€ CIIPUATH 3aXHUCTY MTPABOBUX iHTEPECIB IPOMAIITH
Ta TpaTH KIIYOBY pOJIb y 3a0e3leueHHI BEPXOBEHCTBA IIpaBa Ta JIIOJCHKUX IpaB i
cBo0o. Tomy BU3HAueHHS HOTrO Miclisi B CHUCTEMi CyO €KTIB aJMiHICTPATHBHOTO
TpaBa € BXIMBUM I €PEKTUBHOTO 3MIHCHEHHS HOTO MpOoQeciitHoi MisUTbHOCTI Ta
(hyHKIIIOHYBaHHS MPABOBOI JAEPIKABH.

AHaJji3 ocTtaHHIX xocaimkeHb i myouikamiid. Ciijg Bin3HAYMUTH, [0 MUTAHHS
kracudikamii cy0’eKTIiB amMiHICTpaTHBHOTO TIpaBa JOCTIKYBajgocs HE OTHUM
ITOKOJIIHHSIM HAYKOBIIIB, CepPe/l SIKUX MOXHA BUJIUTUTH TaKUX BITUYU3HSHUX BYCHUX,
sk B. ABep’sanoB, A. Bacuibes, O. bannypka, /1. baxpax, 0. butsxk, C. ['onuapyk,
C. Kisanos, T. Konomoens, B. Kommakos, M. Kocris, O. Mukonenko, 10. Ctapuios,
C. Creuenko, O. SIky0a Ta iH. BTim, IpoBIBIIM I'PYyHTOBHHMH aHali3 BXKE HasBHUX
JIOCITIJDKEHb, MOKHA [TPUIUTH 710 BUCHOBKY, 1110 TTUTAHHS BU3HAYCHHS MICLls aJ[BOKATa
cepen cy0’eKTIB aIMiHICTPATHUBHOTO MpaBa MPAKTUIHO HE JTOCITIHKYBAIOCh B MEKax
BITYM3HSHOI HAYKHU aIMiHICTPaTUBHOTO IIpaBa.

Mera crarTti. Metoro gaHoi nyOumikaiii € BHU3HAYCHHS IOHSTTS Cy0’€KTa
aIMIHICTPAaTHBHOTO TIpaBa Ta OKPECICHHS OCHOBHUX KPHUTEPIiB M Kiaacudikarii
Cy0’eKTIB aJIMiHICTPaTUBHOTO TIpaBa, a TaKOX ineHTH(ikallis Micis ajBokata B
cucreMi cy0’€KTiB aJIMIHICTPATHBHUX MPABOBITHOCHH.

Buknan ocHoBHOro martepiamy. Y 3aranmbHii Teopii mpaBa, cy0’€KTOM TIpaBa
BBKAETHCS 0c00a, sIka Ma€ MpaBa i 000B’SI3KK Y CYCIUIBHUX BiTHOCHHAX Ta TPOSIBIISLE
JBl KJIFOUOBI O3HAKW: COLiayibHY (y4acTh y CYCHUIBHHMX BIJIHOCHHAX $IK OKpeMa
oco0a, 37aTHa (GOPMYITIOBATH Ta BTUTIOBATH BOJIIO 1HAMBIAyaTi30BaHOTO Cy0’€KkTa) i
IOpUINYHY (BU3HAHHS TPABOBUMU HOPMaMH HOTO 3JIATHOCTI MaTH IpaBa i 000B’s3KH,
OpaTu y4yacTh y NPaBOBHMX BIJIHOCHHAX). AHaJi3 HAYKOBUX JOCIIJKCHb JI03BOJISE
BHU3HAYHUTH Cy0 €KT IIpaBa sk 000B’SI3KOBHM CKIIATIOBHI €JIEMEHT IMPAaBOBUX BiIHOCHH,
0co0y, sIKa 3TiTHO 3 3aKOHOM Ma€ MPaBoCy0’ €KTHICTh — 34aTHICTh MaTH 1 31 ICHIOBATH
rpaBa Ta 0puIu4Hi 000B’s3kH [1, ¢. 549]. Takum uMHOM, B Cy4acHii FOPUIUYHIN
HayIli CITOCTEPIra€ThCS TEHACHINS IO 3TUTTS MOHATH «CYO’€KT MpaBa» Ta «CyO’€KT
MIPaBOBHUX BIJHOCHHY», BKJIIOYAOUU MPU [OMY JOCHIJKCHHS Tally3eBUX Cy0 €KTIB
npasa.



20 GEEEEEHEEEEE

[=I= /IPABOBA AEPHABA 542024

Camesuieinpuunnu 1. Baxpax Bka3zye, 110 «cy0’ €KTaMH aIMiHICTPATHBHOTO ITPaBa
CJiJT BB)XKATH yYACHHKIB YIPaBIIHCHKUX BIAHOCHH, SIKi 3TiTHO 3 aJIMiHICTPAaTHBHO-
MPaBOBHMHU HOPMaMU MAIOTh IIpaBa i 000B’A3KH, 31aTHICTh BCTYIIATH B aIMiHICTPaTUBHI
MPaBOBIIHOCHHIY. 32 JTyMKOIO [[bOT'0 BYEHOTO, IPABOBITHOCHHHU € OCHOBHUM KaHAJIOM
peamizallii mpaBoBUX HOPM, i 0co0a, sika Hece IMpaBa i 00OB’SI3KH, 3a3BHYall cTae
cy0’€KTOM MPaBOBIJHOCHH, sKi 3a3BH4aii criBnaaaoTs. KO. CTapuioB Takox po3yMie
mig cy0’€KTaMy aaMiHICTPaTHBHOTO MpaBa peajbHUX yYaCHUKIB aJIMiHICTPaTUBHO-
MPaBOBUX BITHOCHWH, SKi, MarOYM BIAMOBITHUN  agMiHICTPATHBHO-TIPABOBUIH
cTaryc, OepyTh y4yacTh y BHOPAAKYBaHHI IMyOJi4HOrO yHpaBIiHHS (JIEpXKaBHOTO i
MYHIIUITAIBHOTO0), CAMOMY YIIPaBJIiHHI Ta aIMIHICTpaTUBHUX mpoueaypax [1, c. 550].

OpnnHak, HaBITHP TPU BIICYTHOCTI UITKOTO PO3MEXYBaHHS MK TepMiHAMH
«cyO’eKT mpaBa» Ta «Cy0’€KT NMPaBOBIIHOCHUH» y CydacHid mpaBoBid HayLi, Oinbin
OOIPYHTOBaHUM CIIPUHAMAETBCS TOTIISAJ, LIO TOHSTTS «CYO’€KT TPaBOBITHOCHH)
€ OUThII BY3bKHM, HIJK MOHATTS «CyO €KT mpaBa». lle MOsSCHIOEThCS THM, IO, SIK
Bim3Hayae M. KocTiB, y NeBHUX BHIaaKax 0co0a, sika € HOCieEM IpaB i 000B’SI3KiB,
MOJKe He OYyTH aKTHBHUM YYaCHUKOM KOHKPETHHX IPaBOBUX BIIIHOCHH, B TOH 4ac siK
cy0’€KT aZIMiHICTPATHBHUX ITPABOBITHOCHH 3aBXK 11 (PaKTHIHO Oepe yIacTh Y MPaBOBHUX
BIJTHOCHHAX, aKTHBHO B3a€MOJIIOYH B IX MPABOBOMY CEPEIOBHILI. 3TiJHO 3 JYMKOIO
TaKuX BYCHUX, 5K B. ABep’stHOB Ta B. Konmakos, cy0’eKkT aMiHICTpaTHBHOTO IpaBa
BH3HAYAETHCS caMe 3a HOTo MOTEHIIIMHOIO MOYIIMBICTIO BCTYIIATH B aMiHICTPaTHBHI
npaBoBigHOCHHH [3, ¢. 189].

OTxe, y Hali3arajgpHIIOMY PO3YMiHHI, Cy0’ €KT aJIMiHICTPaTUBHOTO NIPaBa MOXKE
OyTH ommcaHuil K oco0a, SKa BOJOAIE CyO €KTHBHUMH TPAaBAMH 1 IOPUIUIHAMHU
000B’s13KaMH, BU3HAYCHUMH HOPMaMH1 aJMiHICTPATHUBHOTO IPaBa Ta MAa€ MOTECHLIIHY
3ATHICTh OpaTH yyacTb y aJIMIHICTPATUBHO-TIPABOBHUX BiTHOCHHAX.

IloTenrmifina 3maTHICTE MaTH TpaBa Ta OOOB’S3KHM Yy cdepi aepKaBHOTO
yrpaBiliHHS (aJMiHICTpaTHBHA MPABO3AATHICTH) Ta MOXKIIHUBICTh peaiizalii Iux npaB
Ta 000B’SBKIB y cdepl JepKaBHOTO YIpaBIiHHA (aJMiHICTpaTHBHA i€3[aTHICTb)
€ BOXKJIMBHMH CJIICMCHTAMH aJMIiHICTPAaTHBHOI MPaBOCYy0O’ €KTHOCTI, SKa € TOJIOBHOIO
03HaKOI0 cy0’eKTa aaAMiHiCTpaTUBHOTO npasa [3, ¢. 74]. Takox ciiJ 3ayBaXKUTH, 11O
Cy0’€KT aJIMIHICTPATHBHOIO MpPaBa XapaKTEPU3YEThCSl 30BHILIHBOIO CAMOCTIHHICTIO,
mo Tepembavdae MOro 3HATHICTH CAMOCTIHHO peali30ByBaTH CBOi IIpaBa Ta
000B’s3kM y cdepi AepkaBHOrO ympasiiHHA. Sk Bigsnausae T. Mauenuk, cy0’ €xT
aJIMIHICTPaTHBHOT'O MIPaBa € €JMHOI0 0CO0010, SIKa Ma€ 37aTHICTh BIAMOBIAHO /IO CBOIX
MpaB Ta 000B’SA3KIB (POPMYITIOBATH Ta BTUTIOBATH CBOI I[N K YYAaCHUK KOHKPETHHX
YIpaBIiHCHKUX BigHOCHH [4, c. 160].

TaxkuM YMHOM, Cy0’€KT aIMIHICTPATUBHOTO IPaBa MOKHA OITUCATH SIK CAMOCTIHHY
0co0y, sfika Mae aJMiHICTPaTUBHY NPAaBOCYO’ €KTHICTh, € HOCIEM Cy0’€KTHBHUX TIPaB 1
IOPUINYHUX 00OB’SI3KiB, Mepea0aueHuX HOpMaMH aJMiHICTPATHBHOTO TpaBa Ta Mae
MOJKJIMBICTh PEai30ByBaTH BIACHY BOJIO y aMiHICTPATHBHO-TIPABOBHUX BiJIHOCHHAX.

AIMiHICTpaTHBHE TIpaBO YKpaiHH XapaKTePU3YETHCS BEIUKOIO KITBKICTIO
Ccy0’€eKTiB, SIKIi MAlOTh pi3HI MOBHOBAaXKEHHS Ta CBOi cneuu¢iuni ocobmamBocti. Ha
’KaJlb, MICIIC aJ[BOKATa B 3raJlaHii CHCTEMI OKPECJICHO JIOCUTh IIPUMAPHO.

TpamumifHO OXHMM 3 HAWOILIBII BXXKHBAaHUX KPUTEPIiB UISI  PO3IUICHHS
Cy0’eKTiB aJMIiHICTPATHBHOTO TIpaBa B IOPUIMYHIN JiTepaTypi € iX mpaBOBUI
craryc [1, c. 552], OCKUIbKH 3p0O3yMiNIO, [0 KOHKPETHI aCleKTH MPaBOBOI'O CTATYCY
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JUISL KOYKHOTO Cy0’€KTa BUSBIISIOTHCS BIJIMOBIJHO JIO Tajy3i mpaBa, ska BU3HAYA€E
chepy IpaBOBITHOCHH, YIaCHUKOM SIKHX BIH CTa€, 3MIMCHIOIOYHM TIEBHUN KOMILICKC
Cy0’€KTHBHHX IIPaB Ta IOPUAWYHUX O0OB’s3KiB. 3a UM KpUTEpieM, Oarato aBTOPIB
MOJIUISIIOTH yCiX Cy0’€KTIiB ITpaBa Ha /1Bl OCHOBHI KaTeropii — rpoMajisiH Ta oprasizaiii,
a00 Ha (HIBUYHHUX Ta IOPUANYHUX 0ci0 [4, c. 162], mo 00yMOBICHO OCOOIHMBOCTIMHU
aJIMiHICTpaTUBHUX MPAaBOBIIHOCHH, 110 MICTATH B c00i B3aeMHI IpaBa Ta 000B’SI3KH,
SIKI CKJIaJIAal0Th Ta BU3HAYAIOTh OCHOBY JepikaBHOro ympaeiinHsa. Came 11l mpaBa Ta
00O0B’SI3KM CTBOPIOIOTH PI3HOMAHITTSA FOPUAMYHUX XapPaKTEPUCTUK CYO €KTIB IHX
MPaBOBIIHOCHH, IO POOMUTH TaKWil KpHUTepid Kiacudikamii AOCHTH 3pyYHUM IS
MPaKTUYHOTO BUKOPUCTAHHS.

Omxe, xodya Takui miaxig 10 Kiacugikamii cy0’eKTiB € BiIMOBITHUM,
BUKOPUCTAaHHS TEPMiHIB «(i3W4HI OCOOM» Ta «IOPHIUYHI 0COOM» Yy CydyacHOMY
aJIMIHICTPAaTUBHOMY IpaBi, BPAaxOBYIOUM HOTr0 CYTHICTH Ta OCOOJHMBOCTi, MOXE
OyTH He 30BCIM aJeKBaTHUM. Po3moain cy0’ekTiB Ha (Di3WIHUX Ta IOPUAHIHUX OCI0
BioOpaxkae iX cCHCTEMy, IEPEBAXKHO y IMBUILHOMY IIpaBi, aje He 30BCIM BiOBiIa€e
pearisiM aJMiHICTPATHBHOTO IpaBa, OCKUIBKH, OKPIM T'POMAJSH, 1HIAWBIAyaIbHUMA
cy0’eKTaMHu B aIMiHICTPATUBHO-TIPABOBUX BiIHOCHHAX MOXYTh OyTH ITOCa/I0Bi 0co0n
Ta aJIBOKATH, IKHX HEMOKJIMBO YiTKO BIAHECTH J10 Oy 1b-5IKOi 3 IIUX IPYII, BPaXOBYIOUH
iX mpaBoBwuii craryc [1, c. 552].

[IpaBoBuii craTyc ajmBoKaTa SK CyO’€KTa IPaBOBIIHOCHH PErIaMEHTYEThCS
Koncrutynietro YkpaiHu Ta YMHHUM 3aKOHOAABCTBOM IIPO aJIBOKATypy — 3aKOHOM
VYkpainu «[Ipo aaBokarypy Ta aqBOKATChKY JisUIbHICTHY». BiAMOBIAHO 10 CTATTI
59 Koncrutymii Ykpainu, KO)KeH Ma€ MpaBO Ha 3aXUCT CBOIX MpaB Ta CBOOOJ Bil
HE3aKOHHUX MTOCSTaHb Ta 3JI0BXKHUBAHb [5]. 3Ba)kar0uu Ha MOJI0KEeHHS cTaTTi 19 3akony
Vxpainu «[Ipo agBokatypy Ta aJBOKAaTCHKY IisUTBHICTEY», aJBOKATH MAlOTh IPAaBO
3MIACHIOBATH 3aXHCT TPaB Ta IHTEPECIB KIIEHTIB y clpaBax Mpo aJMiHICTPaTHUBHI
[IPaBONOPYIICHHS Ta MPEACTaBHULITBO IHTEPECiB (Pi3NYHUX 1 FOPUANIHUX OCi0 y cyaax
IiJ] 9ac 371MCHEeHHS aMIHICTPATUBHOIO CYJOYMHCTBA, & TAKOXK B IHIIMX JEPIKABHUX
oprasax [6].

BinpmiicTe cydacHMX BITYM3HSHHMX JIOCHIJHUKIB BHKOPUCTOBYIOTH TaKHH
3aralibHAN MiIXi 0 Kiacudikaiii cy0’ eKTiB aqMiHICTPaTHBHOTO MPaBa - PO3iJICHHS
iX Ha IHAWBIMyaTbHUX Ta KOJIEKTUBHUX, 3 IMOAAIBIIAM PO3MOJIIIOM Ha MiATPYIH
3aJIeKHO BiJl JOJATKOBUX KPHUTEPiiB, TakuUX SK MPUHAICKHICTH 10 JepiKaBu,

opranizaiiiHi ocobnuBocti Ta iH. Hanpukman, B. lllkapyma knacudikye KOJeKTHB-
HUX CyO0’€KTiB aJMIiHICTpAaTHBHOTO TpaBa Ha JepKaBHI Ta HeJEep)KaBHI opraHizarii
[1, c. 554], a B. 'anyHbKO 10 iHAMBIyaIEHUX CY0’ €KTIB 1oj1a€ 0ci0 31 CremiaabHIM
CTaTyCcoM, a IO KOJEKTHBHUX — JIepKaBy, aJIMiHICTPATUBHO-TEPUTOPIaIbHI OJAUHUII
Ta iX HacemeHHs [7, c. 121].

BpaxoByroun BUIllEHaBEACHI TOIISIU BUCHUX-TPABHUKIB, aJIBOKaTa MOXKHA
BBKATH 1HIUBIAyaIbHUM CyO’€KTOM 31 CICI[iaJIbHUM CTaTyCOM, HaJJaHUM 3aKOHOM
VYkpainu «IIpo agBokatypy Ta aqBOKaTChKy AisUTbHICTEY. CriemianbHi paBa aBoKara
SIK yYaCHHMKA MyOJIYHUX IPaBOBIJHOCHH IPYHTYIOTHCS Ha MOJOKEHHSX CT. 20 3aKoHy
VYxpainu «[Ipo amBokatrypy Ta alBOKATChKY AiSIBHICTBY, SKI HANAIOTh aJBOKATY
I 9ac 3MIMCHEHHS MPEICTaBHUIITBA IIUPIIE KOJIO MOBHOBAKCHB, a CaMe: «IIiJ Jac
3IIHCHEHHS aJJBOKATCHKOI AISTBHOCTI aBOKAT Ma€ MPaBO BUMHATH OyIb-sKi Jil, HE
3a00pOHEHI 3aKOHOM, MpaBHJIAMH aJBOKATChKOi €THKH Ta JOrOBOPOM MPO HaJaHHS
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MPaBOBOI JIOTIOMOTY, HEOOXIHI JJIsl HAaJEKHOTO BUKOHAHHS JIOTOBOPY MPO Ha/IaHHS
MIPaBOBOI TOIIOMOTH. ..» [6].

Cy0’eKTH aJgMIiHICTPaTHBHOTO IIpaBa, SKi MalTh ab0 HE MaroTh BIIAJHUX
MOBHOBa)KeHb, OyJI0 3ampornoHoBaHo po3pisHatTH €. Kypinnum, C. CreneHkom
Ta iHmuMu BueHuUMH. I[IpaBozHaBens €. Kypinamii kiacudixye cy0’ €kTiB
aJMIHICTPAaTHBHOTO MpaBa, AKi MalTh BIaJHY KOMIETEHII0, HACTYITHHUM YHUHOM:
JICp)KaBHI CTPYKTYypu Ta iX MocaaoBi ocobu (Bkiarouarouu Ilpesumenta Ykpainu
Ta OpraHd JIep’KaBHOI BIIAIW); HEACp)KaBHI BIIAIHI OpraHd (OpraHH MiCIIEBOTO
CaMOBpsSIIyBaHHS Ta iX TMOCAJOBI 0cOOWM); TPOMAJIChKi OpraHizaiii, sKi MawTb
JIeJIerOBaHI BJaJIHI IOBHOBAKCHHS BiJ| IepKaBU (BKJIFOUAIOYU 00’ €IHAHHS IPOMAJISH,
PI3HOMaHITHI CITIJIKK TOMIO). 3a TyMKOIO IIOTO JOCHIJHWKA, CHCTEMY HEBJIAIHUX
Cy0’€KTiB aIMIHICTPaTUBHOIO MIPaBa CKIAAal0Th: TPOMAJSHU Y KpaiHH, MiAIPUEMCTBA,
YCTaHOBH, OpraHi3allii HeJlepaBHUX (OPM BIIACHOCTI, iXHi ITiPO3ALIH, BIACHUKH,
MEHEDKEPH Ta IHIII TPOMAIIHCHKI 00’ €THAHHS, 1HO3EMHI TPOMAIIHU Ta 0cOOM Oe3
IPOMAISHCTBA, IXHI MiANPUEMCTBA, yCTAaHOBHU W opraHizauii Ta iH. [1, c. 555]. fxmo
onupaTucs Ha JaHy KiIacH]ikaiiio, TO MiCIe aJBOKaTa came Ccepel] HEBJIaTHHX
cy0’€KTiB aIMIHICTPATUBHOTO TIPaBa.

B. beB3eHko mpomnoHye cucteMy CyO’€KTIB aJAMiHICTPaTHBHOIO TpaBa, SKa €
JIOCUTh CKJIAJIHOIO 33 CBOEIO CTPYKTYpOro. BiH po3pi3Hse iX 3a JBOMa OCHOBHHMH
KPUTEpISIMU: y4acTi0O y MyOIiYHO-TIPAaBOBUX BiIHOCHHAX Ta 00CATOM 1 3MiCTOM
MMOBHOBaXXCHb. 3TiJTHO 3 I[UM, BiH BUOKPEMJIIOE TakKi Kareropii cyo extiB [8, c. 101]:

a) ¢i3uyHI Ta IOPUINYHI 0COOU, & TAKOXK KOJEKTUBHI Cy0’€KTH, SIKI HE MalOTh
craTycy ropuaudHoi ocodbw. Ll rpyma BKIrodae TpomaisH, iHO3EMIIiB, 0ociO 0e3
IPOMAISHCTBA, MIANPUEMCTBA, YCTAaHOBH, OpraHizamii ycix (popM BIacHOCTI, a TAaKOXK
00’€eTHAHHS TPOMAJISIH;

0) cy0O’extn TyONIYHUX TMOBHOBAXEHB, SKI MOMITSAIOTHCS HA MABI IMiITPYyIIH:
cy0’ekTH MyOJNiYHNX (HEBJIAIHNX) TOBHOBAKEHb, SIKI BUKOHYIOTD JIUILE CYy0’€KTUBHI
mpaBa Jyis 33JJ0BOJICHHS BJIACHUX IHTEPECIB, TaKl SIK KEPIBHUKH BHUIUX HaBYAIbHHUX
3aKJIafiB, BYCHI TOMIO; CyO €KTH BJIAJHUX TOBHOBA)KEHB, SIKi BKIIOYAIOTh OPTaHU
JiepKaBHOI BJIa/id, OPraHK MIiCIIEBOTO CaMOBPSIyBaHHS, X OCAJ0BHUX OCi0 Ta 1HIIMX
cy0’€KTiB, SIKi 31IHCHIOIOTH YIPaBIiHCHKI (PYHKIIIT HA IMiICTaBi 3aKOHOJABCTBA, B TOMY
YHCIIl, BUKOHYIOUH JI€JIErOBaHi IOBHOBAKCHHSI.

Buxomstuu 3 miei knacudikanii, Girypy agBokata MOXHaA BiIHECTH 0 CyO’€KTiB
nyOniyHUX (HEeBIIQJHUX) ITIOBHOBaXKEHb, Ha SKUX, Yy BHUIAJKaxX, MepeadaueHux
3aKOHOM, ITOKJIAAa€ThCcs BUKOHAHHS TIEBHUX CYCIUIBHO-IEPKaBHUX OO0OB’SI3KiB.
3Bakaroun Ha OCOOJUBOCTI MICIsl aABOKATa y aJMiHICTPaTUBHHUX MPAaBOBIAHOCHHAX,
MOJKHa BCTAHOBHUTH HACTYIIHI CYCIiJIbHI O0OOB’SI3KM pETIaMEHTOBAHUMH JIEPIKaBOIO
Jutst i€l mpodecii: 1) 3axuct mpas, cBOOO Ta 3aKOHHUX 1HTEpeciB 0ci0 y mporeci
B3a€MOJII 3 AEp:KaBHO-BIAAHUMHU CTPyKTypamHu. Lle 3aBmaHHsS € MepuioyeproBuM,
OCKIJIBKH M’ CTOPOHAMH BUHUKAE KOHQITIKT, /1€ aJIBOKAT MOBUHEH BXXUTHU BC1 3aXO0/IH,
00 3a0e3MeYn Ty HEeTOPYIIHICT MpaB Ta CBOOOJ 0COO0H; 2) CKIIaJIeHHS IOKyMEHTIB
aJMIHICTPaTHBHO-NIPABOBOTO XapakTepy (ckapr, 3asB); 3) HaJaHHS NPaBOBOI
iHpoOpMaIlii, KOHCYNbTalliid i PO3’sICHEHb 3 MPABOBUX IMUTaHb, 10 BUHHUKAIOTH Y
pe3ynbTaTi aaMiHICTpAaTUBHUX MPAaBOBITHOCWH; 4) MPEACTaBHUIITBO IHTEPECIiB OCiO
(ropunnuHuX a00 (I3MYHMX) y CyAax B pas3i HEMOXKIMBOCTI BHPIIIECHHS CIIOPIiB Y
nyOnivHii chepi [9, ¢. 39].
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T. Marienuk BBaXKae, 110 OLIBIII JIOTTYHUM € MOJI1I Cy0’€KTIB 3a TX OpraHizaiiiHo-
MPaBoOBOIO (POPMOIO Ta BIAJHUMH ITOBHOBAXCHHSAMU. BiH TpONOHYy€E BHIUIATH
HACTYIHI Tpymnu cy0’ekTiB [4, ¢. 163]:

a) IHIUBIAyalbHI Cy0’ €KTH, 10 SKUX BIIHOCSATHCS IPOMAJITHU Y KpaiHH, IHO3EeMII],
ocoOu 0e3 TpoMaIsTHCTBA, O1KCHIT], SKMX MOKHA TIOUTUTH Ha THX, XTO Ma€ 3arajbHUH
aJIMiHICTPaTUBHO-IIPABOBUH CTaTYC;

0) KOJIeKTUBHI Cy0’€KTH, 5IKi, B CBOIO YUEPry, MOKYTh OYTH IMOJIIICH] B 3AJIC)KHOCTI
BiJl HasBHOCTI MyOIJIiYHO-BIIaJHUX MMOBHOBA)KEHB: CYO’€KTH, SIKi MaIOTh ITyOJidHO-
BJIaJHI IMOBHOB&KEHHA Ta NPEACTaBIISIOTh MyONiyHMK iHTEpec, Taki sIK OpraHu
ny6miynoi anminictpanii, [lpesunenT Ykpainu, aaMmiHicTpatuBHI cynu; cyO’eKTw,
[0 peali3yloTh BJAcHI IHTEpecH, TaKi K 00 €IHAHHS TPOMAISIH, IiAMPHUEMCTBA,
yCTaHOBH, OpraHizamii Ta iX CTpyKTYpHi MiAPO3ILITH.

[Tomixx HaBeIEHUX IMiIX OB /10 Kiiacudikailii cy0’ eKTiB aMiHICTPATHBHOTI'O ITpaBa,
ICHYIOTh OKpeMi TIoTJIs A Ha mane mutandsa. Hanpuxoran, K. benbckuii BUKOpHCTOBYE
aKCiOJIOTTYHMN KpUTEPiH, pO3AUIAI0OUH X Ha NEpBUHHI (1HIUBIAM, OPraHd BUKOHABYOI
BJIaJM) Ta MOXifHI (1HIII Cy0’€KTH aMIHICTPaTHBHOTO MpaBa, Taki sK MiANPUEMCTBA,
YCTaHOBH, OpTraHizamii, rpoMajacbki o0’emHaHHs). [HIMNA migxin mo kimacudikarii,
3amponioHoBaHui 1. ['amaranom Ta A. Bacunenko, 0a3yeTbcs Ha 3alliKaBICHOCT y
BUPILICHH] CIpaBU: Cy0’€KTH MOXYTh OyTH PO3JUICHI Ha THX, XTO 0€3MOCepeHBO
3aIliKaBJICHWH y BUpINICHHI CHpaBH, Ta TUX, XTO HAAUICHUA IMOBHOBAKEHHSIMH Ha
BUPIILLIEHHS CIIpaB, aJie He Ma€ 0COOUCTOro iHTepecy y ix BupimenHi [1, c. 556].

Sx npodeciiinuii 3aXMCHUK 1 TIPEJCTABHHK IHTEPECiB KII€HTA, aJBOKAT
Oe3nocepeIHbO 3alliKaBIEHUH y BHUPIIMICHHI CIPaBU Ha KOPHUCTH Mi3aXUCHOI 0COOU.
3 wmi€ero METOI0, MPaBOBHH CTAaTyC agBOKaTa IMPsMO IOB’S3aHUM i3 PO3B’SI3aHHSAM
KOH(QIIIKTIB y myOiiuHO-paBoBiii cdepi. [Ipn oMy, BiTIOKpEMIICHICTh alBOKATypu
BiJI BIIATHUX CTPYKTYP, JO3BOJISIE aIBOKATY OLTBII €(DEKTUBHO IPOTUCTOSTH IHTEpEcaM
myOMiYHNX cy0’€KTIB Ta iX aIMiHICTPAaTUBHOMY PECypCy.

BucnoBku i mpomo3muii. Y3araJqbHEHHMHA OTJISiA, SKHA TPOBEICHO cepen
ICHyIOUMX cHcTeM Kiacugikarii cy0’eKTiB aaMiHICTpaTUBHOTO IIpaBa B CyJacHii
IOPUINYHIN Haylli, BUABISE OCHOBHI KpHUTEpii Takoro kiacudikaliifHOro miaxomy,
BKJIIOUAIOYHM  OpTaHi3alliifHO-NpaBoBy (GOpMy, MPaBOBHH CTAaTyc, 3OBHILIHIO
BIIOKpEMJICHICTh, MPUHAICIKHICTh IO JEP’KaBH, HASIBHICTH BJIAHUX ITOBHOBa)KEHb,
CTYHiHb y4acTi y myOJiuyHO-IPaBOBUX BiTHOCHHAX Ta iH. Pi3HOMaHITHICTh MigXOAiB
CBITUUTh PO CKJIAQJHOIII y TOOYIOBI €IUHOI CHUCTEMH PO3IOAUTY JJIsi PI3HUX
Cy0’€KTiB aaMiHICTPaTHBHOTO TpaBa, OCKUIBKH Pi3HI KpHUTEPil MOXKYTh BUKIHKATH
po30ikHOCTI B Knacudikanii. BpaxoByioun ocoOnuBuil mpaBoBUi CTAaTyC aJBOKATiB
1 X QyHKIiOHambHI 000B’SI3KM, BH3HAYEHHSI iX MICIS B Il CHCTEMI 3aJIMIIA€ThHCS
CKJIaJIHOIO 3a/1a4€lo.

OueBUAHO, IO JKOJHOTO OKPEMOIO KPHUTEPII0 HEIOCTaTHBO JJisl YiTKOTO
BU3HAUCHHA Miclsi cy0’ekra y TUpuiHATHX Kiacudikamisx. ToMmy BHSBISEThCS
JOTUTBHAM BHKOPHUCTOBYBATH KOMIUICKCHHH TMiAXilm, MO 0a3yeThCs HA TOETHAHHI
pI3HUX KpUTEpiiB, TaKMX SIK OCOOJMBOCTI iX MPaBOBOTO CTAaTycCy, OpraHi3aliiHo-
paBoBa (opMa Ta HasIBHICTH 1 00CSAT BJaJHUX MOBHOBaXEHb, /I OLJIbII TOYHOT 1
MOBHOI Kacudikarii cy0’eKTiB afMiHICTPAaTHBHOTO TpaBa.

OTxe, 3BaKAlOUM Ha BXKE 3rajaHi KpUTEpii, agBoKaTa MOKHa KiacH]iKyBaTH
SIK  1HIMBITYadbHOrO CyO0’€KTa aJMIHICTPATMBHOIO TMpaBa, M0 0e3MocepeIHbOo
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3alliKaBJIeHUI y BHUPINICHHI CIpaBH, MPOTE HEHAIUICHOTO ITyOIiYHO-BIAIHUMH
MOBHOBa)KCHHSMH.
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CLASSIFICATION OF SUBJECTS OF ADMINISTRATIVE LAW
AND THE PLACE OF A LAWYER IN IT

Summary

The relevance of the studied topic is that subjects of administrative law are one of the most
important elements of the legal system, since we are talking about such participants in admin-
istrative-legal relations who solve tasks and perform the functions of executive power, who co-
ordinate administrative and control-supervisory powers in branches of state administration and
local self-government, consider cases of administrative offenses committed by individuals and
legal entities in various spheres of public life, etc. It is important to clearly classify the place of
each element of the system of administrative legal relations, in order to understand the direct
powers and duties assigned to it. Without a deep understanding of the assigned role by each
participant in administrative and legal relations, the very functioning of such a system is at risk.

The main problems that need to be considered and solved at the new stage of the develop-
ment of modern science and practice include the definition of subjects of administrative law,
the analysis of their essence and features, as well as the outline of the main criteria for clas-
sification.

A necessary condition for the successful reform of administrative law as a fundamental
branch of Ukrainian state law is the updating of the provisions of the theoretical and method-
ological base of administrative and legal science.

The article examines the systems of classification of subjects of administrative law exist-
ing in modern legal science. The essence and content of the concept of “subject of administra-
tive law”, as well as generally accepted definitions of this term, were studied.

An attempt was made to establish the place of a lawyer in the system of subjects of admin-
istrative law of Ukraine. A comprehensive approach to distinguishing and classifying a lawyer
as a subject of administrative law is applied, taking into account the peculiarities of legal status,
organizational and legal form of activity and the scope of public powers.

However, the analysis of special literature shows that only a few researchers tried to con-
sider the lawyer as a subject of administrative law or to determine his place in the accepted
classifications.

Keywords: lawyer, administrative law, subject of administrative law, classification of
subjects of administrative law.
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3ATAJIBHO®LIOCO®CHKHM TA IOPUJINYHUN ACITEKTH
KATETOPIi «I{lJIb» SIK EJJEMEHTY HIJIEIOKJIAJAHHS B
AJIMIHICTPATUBHOMY IIPABI

VY crarti Oyau po3kpuTi 3araibHO(D1I0CO(CHKI Ta IOPUIANYHI ACTICKTH KaTEropil «Iijiby
SIK JIEMEHTY IIUICTIOKIaJaHHs HOPM aMiHICTPaTHBHOTO IIpaBa. 3po0JICHO HATOJIOC HA TOMY,
mo: 1) B Teopii mpaBa MOHATTSA «MIPaBO B 00’ €KTHBHOMY CEHCI» BH3HAYAETHCS K PE3yIbTaT
HOPMOTBOPYOI JiSTIBHOCTI Ta XapaKTEPU3YEThCS SIK CHCTEMa MPABOBUX HOPM; 2) peajbHy
peaJrizaniiro miji npasa B 00’€KTHBHOMY CEHC1 Ha0YBalOTh Uepe3 MPaBOTBOPUY AISLIBHICTH Ta
yepes iHII (HOopMU peaiizallii mpasa; 3) «HOpMa MpaBay K CTATHYHE SBHIIC MA€ CBOI IIiI,
aJ/pKe BOHU (POPMYIOTBCS Cy0O’ €KTOM HOPMOTBOPEHHSI 1 € PE3yJIbTaTOM HOTO IIJICTIOKIIaIaHH;
4) «mpaBo» SIK 3arajbHE MOHATTSA, AK€ XapaKTEPH3y€ BCi 3aralbHOOOOB’SI3KOBI IpaBMIiIa
MTOBETIHKH, IO MICTATHCSA B [DKEpENax HalllOHAIBHOTO 3aKOHOIABCTBA, TEK Ma€ CBOI IIiNi,
OCHOBHI 3 SIKUX C(DOPMYBAJIHCS 1€ y CTAPOAABHI 4YacH, aje e He BHUKIIOYAE MOXKIUBICTH
Kopesnii Takux ninel y MailoyTHboMy. BeTaHOBIIEHO, 1O AOCIIUKEHHS T K KIFOYOBOT
KaTeropii LIENOKIAaJaHHs HOPM aJMIHICTPaTUBHOTO IpaBa, MPUIyCKae ii AOCIiKEHHS,
3 OAHOro OOKy, SIK 3arajgbHO(PLIOCO(CHKOr0 UM 3arajibHOCOIMIOIOTIYHOIO MOHSTTS, SKE
MIpUTaMaHHE BCIM BHJAM IIJIECIPSIMOBAHOI AIsUTBHOCTI (3araibHO(iTocoPChKuii acnekr), a, 3
HIIIOTO, SIK 0AaraTOACMEKTHOTO MOHSTTS, IKE MOYKE HAaOyBaTH CBOIX 3MICTOBHHX OCOOIMBOCTEH
B 3aJIC)KHOCTI BiJl PiBHA IPABOBOTO PETYIIOBAHHS, Cy0 €KTa IICTIOKIANAHHS 9d chepu
CYCHIUJIBHUX BIHOCHH, JI€ pealli3yloThCs BIAMOBIHI HOPMH MpaBa (FOPUAMYHUI acIIeKT).

Kirwo4oBi ciaoBa: 11iib, IICIOKIAAaHHS, aIMIHICTpATHBHE [IPaBO, HOPMH aaMiHICTpa-
TUBHOTO ITpaBa.

IMocTanoBka npodiaemu. Kiro4uoBoro Kateropiero, o BU3HAYAE 3MICT MOHSITTS
«IIJICTIOKIIAAAHH € I[1Tb. BTiM, IiJIb SIK KaTEropis B pi3HUX HayKax Moke HaOyBaTn
CBOT'0 OCOOMCTOTO 3MICTY, @ Pa30M i3 UM 1 TPU3HAYEHHS B KaTeTOPiaIbHOMY amnapari
BiMOBiAHOT HayKu. 3 ogHOro OOKY, Lidb (MeTa) 1e BIACTHUBICTb, IO MPUTAMaHHA
CBiJOMiii 0c001, 00 JHIIe cBiloMa 0coba Moke (GOPMYIIOBATH IJIb, BA3HAYUTHUCH
13 3acobamu ii JOCATHEHHS, a TOTIM CBOIMM BUMHKAMH IIEPETBOPUTH «IIUIb-IUIAH» Y
«UiTB-pe3ynbTaTy. 3 1HIIOTO, JAHOIO BIACTHUBICTIO HAIUIAIOTH HE TUIBKH CBITOMHX
ocib, a ¥ iHIII «HECBiZOMI» 00’€KTH SK MarepiaJbHOro, Tak 1 HeMaTepiaJlbHOTO
cBity. Hanpuximan, Teopis Aep)kaBu Ta MpaBa, a TAKOXK TEOPis aJMiIHICTPaTUBHOTO
npaBa, HaJIAIOTh IAaHOIO BIACTUBICTIO TaKi MPaBOB1 YTBOPEHHS SIK aIMiHICTPaTUBHE
MpaBo 5K Tally3b MpaBa, 1oro MpaBoOBi IHCTUTYTH, OKPEMi HOPMH aIMIHICTPATUBHOTO
pasa, TOLIO.

© H. 0. Kanrop, 2024
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VY 3B’3Ky 3 MM, aKkTyaJbHUM OauuThCS PO3KPUTTS 3araibHO(PIIOCOPCHKHUX
1 OPHUIMYHUX AacCIeKTiB KaTeropii «idb» K eJeMEHTY MUICTOKIAaHHs] B
aZMiHICTpaTUBHOMY TpaBi. B3aemo3B’s30k ¢inocodii, dinocodii mpasa, 3aranbHOI
Teopii mpaga 1 Teopii aAMiHICTPATUBHOTO IpaBa y BUPILICHHI IOTO MUTAHHS, HAa HALTY
IYMKY, Ma€ CyTTEBE TEOPETUUHO-METOI0JIOTIHHE Ta MPAKTUIHE 3HAUCHHSI.

AHaJi3 ocTaHHIX H0CTimKeHb i mybuikamiid. OkpeMi acrieKTH CITiBBiIHOIICHHS
HAyKOBUX IIJXOMIB JI0 BU3HAYEHHS TOHATTA «IUIb» B (Qimocodii Ta Haymi
aJMiHICTPAaTHBHOTO TIpaBa BHCBITIIOBAIKCH B MpaIlIX TaKuX BUCHHX, sk: O. banmypa,
O. Korenko, T. Muxaiinina, 0. O6oporo, M. [igmicauii, B. Pomanunkos, JI. CapakyH,
1O. aiiroponcekuit, B. lly6ina, JI. @ymnnep Ta iH. BTiM, B IuX rparix He aKIIeHTyBaIach
yBara Ha MOPIBHAIBHIN XapaKTEPUCTHIII 3MICTy KaTeropii «Iijb» B Mexax ¢imocodii,
¢inocodii mpasa, 3aranpHii Teopii npaBa Ta TEOpii aAMIHICTPATUBHOTO NpaBa.

MeTo10 cTaTTi € aHai3 3aranbHOP1IOCO(OCHKIX Ta FOPUANIHUX ACTICKTIiB KaTeropii
«ILIBb» SIK €JIEMEHTY LIIETIOKIIIaHHI HOPM aJIMiHICTPATHBHOTO TIpaBa.

Buxusian ocnoBHoro marepianay. OauH i3 npencraBHuKIB (inocodii npasa — Jlon
JI. ®ynnep — 3aMaxHyBCsSl HA BHU3HAYEHHSI MOpaJli B IPaBi 1 HA3BaB CBOIO KOMIUICKCHY
paitio «Mopaib mpaBay [ 1]. ABTOp pOTIOHY€E HE TINBKH [iKaBi [yMKH [I0/I0 iCHYBaHHS
«Mopaii 00OB’SI3Ky» Ta «MOpaii MparHeHHs», CIIBBIIHOIICHHS MOpalli Ta MpaBa B
Cy0’€KTUBHOMY 1 00’ €KTUBHOMY 3HAUYCHHI, a i1 JyMKH MO0 «peabHUX IUICH B IPaBi»,
siKi 00yMoBJIeHi, Ha ymKy Jlon JI. @ysepa, mopamto [1, ¢. 145].

[epiu Hixk mepeiitu 10 aHamnizy npaui Jlon JI. dymnepa, xoueMo MiAKpeCInTH (3 YUM
HEO/IHOPA30BO CTUKAIUCH ITiJl Yac JTOCIIKSHHST), 1110 aHaJIi3 Tipallb iHO3eMHUX (axiBIiB
y cepi mpaBa, THM Tlade Ha piBHI (iocodii mpaBa, MOKa3ye MBI CYTTEBI MpoOIEeMH,
SIKI HE Jal0Thb MOXKJIMBICTB iX B MOBHOMY 00CS31 BUKOPHCTOBYBAaTH Y BITUM3HSIHHX
JOCITIIKCHHSIX.

1. HecniBnaminaa TepMmiHOMOTIi Ta KareropiajibHOro amapary. Hampuxian, Jlon
JI. @ynnep crBepaxKye: « 51 HamomnsraB Ha TOMY, 1100 PO3IVISATH ITPABO SIK LIJIECTIPSIMOBAHY
JUSUTBHICTD, YCITiX SIKOT 3aJIeKUTh Bijl Heprii, IHTYIIIi, pO3yMy Ta CYMJIIHHOCTI THX, XTO
HEIO0 3alMaEThCs, 1 SKa Yepe3 L0 3aJISKHICTh MPUPEUeHa 3aBKAU TPOXH HE JNOCSTraTh
ITOBHOTO 3JIiiCHEHHs CBOiX 1uei» [1, c¢. 138-139]. V Bcix BITUM3HSIHUX HAyKOBIIB 3
mpaBa (K 1y aBTopa CTaTTi) 1€ TBEP/HKCHHS BUKJIMKAE BEJIHMKY KUIBKICTh HapiKaHb Ta
CYIPOBOJDKY€ETHCS 3IUBYBAHHSM.

[lo-mepiue, y BITUM3HSAHIA JOKTPUHI IpaBa HEMAae >KOAHOTO BH3HAYEHHS IpaBa
SIK IUJISCIIPSIMOBAHOT JISIBHOCTI, aJKe JJIsl IIbOTO ICHYe Oe3iid IHIIMX TepMIiHiB,
0 XapakTepH3yIOTh JWHAMIYHI TIPOSBH TIpaBa, 30KpPEMa «IIPABOTBOPUICTHY,
«3aKOHOTBOPYICTBY, «IIPABO3aCTOCYBaHHS», «pealizalisi HOPM IpaBay, «MEXaHi3M
MPaBOBOTO PEryJIIOBaHHs» Ta Oarato iHmwMX. [IpaBo sk B cy0’e€KTHBHOMY, Tak 1 B
00’€KTUBHOMY 3HAUEHHSX, 3aBKIM XapaKTepPH3YEThCS B HAYKOBi 1 HaBYAIBHO-
METOJIUYHIN JIITepaTypi sIK CTAaTUYHE SBUILE. 30KpeMa, BITYM3HSHUN BUCHHUH 3 TpoliieM
teopii mpaBa— O. A. KoTeHko — B ¢BOT# kKaHaMIaTChKii nucepTaitii «[IpaBo sk peryssrop
CYCITUTBHUX BiTHOCHH: TeOpeTHYHI uTaHHs eextuBHOCT» (2013 p.) [2] 3anpomnonysas
0e37114y BU3HAYCHB MPaBa:

- «1paBo — 11 ¢akTtop i 3acid MOpsIKy, aHTHIIOJ CBaBULIS, Oe3nangy Ta
perpecHuX MposiBiBY [2, ¢. 3];

- «paBo — 1e ¢opMa CcBOOOIM B peabHUX CYCHUIBHUX BiJHOCHHAX)»
[2,c.3];
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- «TPaBO € BaXIUBUM (AKTOPOM NpPOrpecy, JKEpPEeIoM BiJIHOBICHHS
CYCHUJIbCTBA BIAMOBIIHO 10 ICTOPUYHOTO PO3BUTKY» [2, ¢. 3];

- «TpaBO € CHCTEMOI0 HOpPM, BCTaHOBJICHHX a00 CaHKI[IOHOBaHHMX
nepxaBoroy» [2, ¢. 23];

- «TpaBO € KOHIIGHTPOBaHE BHUPAXKCHHS TOJITUKH, TOJITHKA —
KOHIEHTPOBAaHHI BUpPa3 eKOHOMIKW» [2, c. 197];

- «IIpaBo — 1€ 3aci0 JMOCATHEHHS COIiaJbHOTO KoMIpomicy» [2, c. 197];

- «ITpaBo — 1€ OJIUH 3 IHCTUTYTIB KYJIbTYPH, [II0 BU3HAYAETHCS ii piBHEM 1
XapakTepoM PO3BUTKY» [2, c. 197], Tomro.

Sx Gaummo, y umcenbHux Bu3HaueHHsX O. A. KoreHko, sKi MOKa3ymOTh
0araTOMaHITHICTh 3MICTY MOHSATTS KIIPABOY, BUCHUH KOHOTO Pa3y HE XapaKTEPU3Ye
MPaBo SIK MiJECIPSIMOBAHY JisSTBbHICT. 3allpOTIOHOBaHI BUILE BU3HAYCHHS:

- a00 MIJKPECHIOITh POJib MpaBa y TMEBHIM COIliajdbHIH CUCTEMI
(HampuKIag, B CUCTEMI COIIaIbHUX HOPM);

- a00 XapakTepHu3ylTh MPaBO SIK IHCTPYMEHT (3aci0) ISl AOCATHEHHS
MEeBHUX I[IJIed Jep)KaBM YU CYCHUIbCTBA (HANpUKIaa, SK 3aci0 JOCATHEHHS
COIIaJILHOT'0 KOMITPOMICY);

- a00 XapakTepu3ylTh MpaBO SK CUCTEMHE TIPaBOBE SBHINE, IO
CKJIAJIA€THhCS 3 TIEBHUX B3a€MO3B’SI3aHUX MK COOOIO0 €JIEMEHTIB (HampHKIal, K
CYKYIHICTh TPaBOBUX HOPM), TOIIO.

[Mo-npyre, Jlon JI. @ynnep Bcro mpoOiieMy HecHiBNAiHHS 3aIUIAHOBAHOTO
(OGaxxaHOr0) pe3yinbTaTy HOPM MpaBa 3BiB 10 3/I0HOCTEH Cy0’€KTa IiNeI0CITaHHS,
SAKUH Oe3rmocepeIHbO MPOSIBIISiE€ aKTHUBHICTH IOJI0 peaizaiii MoCTaBIeHUX Mepen
HUM 1ied. Brim, 1ie BignoBigae AificHOCTI jiuiine 4acTKoOBO. OKpiM MOTEHI[IHHUX
MOXJIMBOCTEH camoro cy0’ekra I1iijegocsraHHs (iHTEJICKT, I1HII[IaTHBHICTB,
KpeaTUBHICTh, CyMJIIHHICTh) HEOOX1/THO BPaxOByBaTH:

- Yy BIJNOBIJA€ MOCTaBJICHA I[IJIb KPUTEPIsIM ICTUHHOCTI (1HAKIIe, BOHA
MpupeveHa Ha HEeBUKOHAHHS);

- 4K € y cy0’eKTa IijegocsaraHHs HeoOXiqHui 00’ eM 3aco0iB TYT i 3apa3
JUUIs1 TOCSATHEHHSI BU3HAYEHOT Il HhOTO 1Tl (1HaKIIe, Cy0’ €KT LJIeNOCATaHHs Oy ie
JUIIe HAMaraTUCh Pe3yJbTaTH CBOET MiSNBHOCTI MPHUOIM3UTH 10 3aIIAaHOBAHOTO
(OaxxaHOT0) pe3yyIbTaTy).

Bci 11i pakTOpu B KOMILJIEKC] BIUTMBAIOThH HA T€ YK Oy BIANOBIATH KiHIICBUM
pe3yJbTaT peaiizallii HopM Mpasa IiJsSM [paBa.

2. HemockoHanwuii mepexiaa TEKCTIB 3a crnernianbHicTio «[IpaBoy» 3 aHrmiichKoi
4y iHIKUX MOB €Bporneiicbkoro Coro3y Ha yKkpaiHCbKy. [lepekianad, KOPUCTYHOYUCH
BITUM3HSHOIK TPABOCBIJIOMICTIO Ta BITYU3HSIHUM KaTETOpiaJlbHUM arapaTtoM,
HAMaraeThbcsl MOSCHUTH MPaBOBI SIBHINA Ta MPOIECH, sIKi OyJIW HampambOBaHi B
CyCHINBCTBAX 3 1HIIOK MPAaBOBOIO CBIJOMICTIO Ta CBOIM crienu(iuHUM HaOOpOM
HayKoBHUX Kateropiii. [IpuBenemo nuine oaus npukian 3 npaii Jlon JI. @ymiepa
«Mopanbe mpaBay, SKUH TMOKa3ye, SIK HEIOCKOHAIO OyJ0 BHKOHAHO MEpeKial
AHTJIOMOBHOTO TeKCTy: «Po3rmsnatouu i GpyHJaMeHTaNIbHO CYNIPOTHBHI IMO3HIII1,
g X04y rnovatu 3 GopMyIIOBaHHS MipKyBaHb, SKi, Ha MOIO JTIYMKY, CIIPUYHHUIIUCS
JI0 TOTO TIOTJISIAY, IPOTH SKOTO s 3anepeuyto. OCKiIbKH 51 HE Mar0 MOBHOBaYKEHb
TOBOPUTH 32 OTO3UIIiI0, I1e HOPMYITIOBAaHHSA Ma€ OyTH TMOTETUIHUM 32 (POPMOIO»
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[1, c¢. 139]. Ha3BaTtu 1eil TEKCT TakuM, IO TMOBHICTIO BIJAMOBiJa€e yKpaiHCHKIi
(hisosorii Ta € JOTIYHUM, MH HE MOYKEMO.

Orxe, moBepratounch 10 npaui Jlon JI. @ymnnepa, xoueMo 3BepHYTH yBary Ha
OKpEeMi BUCIIOBJIIOBAHHSI BYCHOTO IOJI0 IiJIeH MpaBa.

Tax, Jlon JI. ®ynnepa zanepedye hakT icHyBaHHS LI Y «I{UTICHUX IHCTHTYIIIHHUX
KOMIUIEKCIBY», 10 SKHX BIAHOCHTHCS 1 MPaBO y TPAAMLIHHOMY HOTO BH3HAYCHHI SIK
cucTeMa HOpM IpaBa. BueHuii Haronomye:

- «TPOTECT BUKIIUKAE HE ICHYBAaHHS 1[Il y OKPEMOT0 3aKOHY, a ii iCHYBaHHS
y npaBa 3arajgom» [1, c. 139];

- «IPUKIAIN TPOBATBHUX HAYKOBHUX KOHIICMTIB, IO MPUIHUCYBAIH IiJb
LIJIOMY 1HCTUTYIITHOMY KOMIUIEKCY, Malld Miclle Y MHHYJIOMY (HIMEIbKHN Ta
OpuraHchkumii ineamizm)» [1, c. 139];

- «KOKHA TEOpisl, B AKIH € HaMaraHHs MPUIIUCATH CBIJIOMY METY ILIJIOMY
IHCTUTYTOBI, CHpUAMAETHCS K HempaBaomnoaionay [1, c. 139].

Lzt mpoOnema Bke miiHIMaIacs HaMH B TyOJTiKamisx [3; 4], B SKMX MU MTOSICHIOBA-
JIM iCHYBaHHSI B TIPaBi TAKHUX IMOHSATH SK IIUJII HOPM MpaBay, il aJIMiHICTPATUBHOTO
CTSATHEHHS», «IIUTI CaHKIIiH» 1 iH. BTiM, Harojgoc B apryMeHrartiii 0yso 3po0iieHo Ha
crneun @il BAKOPUCTaHHS TEPMiHOJIOTII B cepi npaBa, a/pke BUIIE 3a3HAYCHI TEPMiHH
€ CKOPOUCHHMH BapiaHTaMH TaKUX TEPMIHIB SK «I[iJIi BAKOHAHHS HOPM IPaBay, «Liii
3aCTOCYBaHHS a/IMiHICTPATUBHOTO CTATHEHHSD», 11Tl 3aCTOCYBAHHS CAHKIIIN», TOIIO.
Jlon JI. ®@ynnep ke 3Beprae yBary AemIo Ha iHIIE. 3BaKalOUM Ha HAIly KPUTHKY
nepexiany npami Jlon JI. dymiepa 3 aHrmilchkoi Ha YKpalHCBKY, 3alPOIIOHYEMO
BJIaCHE TPAKTYBaHHS HOI0 IyMOK 3 BiANOBIJHUM IOCHJIAHHAM Ha HEPIIOKEPEIIO.

Jlon JI. @ynnep cTBEpAXKYE, 10 KOKHA KOHKPETHA /il Ma€ CBOIO L(iJIb BUNHECHHSI.
Ko ’ MoBa #i/1e Ipo KOMIIIEKCHI yTBOPEHHS B TIPaBi, 10 CKJIAAAI0THCS 3 0e311i4i OKpe-
MHX Jiii, KO’KHA 3 IKFX MOKE MaTH CBOIO CIIEITU(DIdHY ITiJIh, TO BUHHKAE ITPOOIeMa BU3-
Ha4YeHHs LiJIeH, 1o Oy O MpUTaMaHHi SK 3arajoM IIPaBOBOMY YTBOPEHHIO (IHCTUTYTY
Ipaea, rajy3i rnpaea i iH.), Tak 1 BCiM 0€3 BHKJIFOUEHHS JisIM 1010 peai3allii HopM
mpaBa. | ynmM Oinble piBeHb y3aralbHEHHS I[iJIell KOMIUIEKCHUX YTBOpPEHb B TIPaBi,
TUM MEHIIE MPAKTUYHE 3HAYCHHS Ma€ Lijb, SIKy HAMAraloThCsl BU3HAYUTH HAYKOBII

SIK Ha piBHI ¢inocodii mpasa, Tak i Ha PiBHI OKPEMHUX Tally3eBHX IOPUINYHUX HAYK
[1, c. 138-143]. Ioromxkyrounces 3 Jlon JI. dymnepom B TOMy, 10 BHU3HAYCHHS
Liel KOXKHOTO PiBHS CHCTEMH IpaBa € CKJIQJIHUM 3aBIaHHSIM JJIsl MPAaBO3HABILIB, HE
MO’KEMO ITOTOJJUTUCH 3 HOTO JyMKaMH TIpO Te, 0 OLIbII 3arajibHi MPaBOBi YTBOPEHHS
(HampukIa, mpaBo B 00’ €KTUBHOMY 3HaUY€HH1) HE MOYKYTb MaTH IiJIEeH.

[TpuBenemo HacTynHui npukiag. BisbMeMo ckilaHy BEpTHKAIbHY CTPYKTYPY
YIPaBITIHHSA, IO CKIAJAETHCS 13 HUXKYOI, cepelHbol Ta BHUIIOI JIAHKW yIPaBIIiHHS.
3po3ymizio, M0 KOXKHA JIaHKa YIPaBIiHHA Oy/e MOCSITraTH B Pe3yNbTaTi AisSIbHOCTI
cBoi ocoOucTi minmi (BiAMOBiAHI PiBHIO YNpaBliHHS), BTIM BciXx iX OyayTb
00’eTHYBaTH 3araibHi 1[I, [0 TIPUTAMAaHHI [ii CHCTEeMi YIpaBIiHHS, BUXOAIYH 13
iHTEpeciB AepKaBy (HAIIPUKJIIA/I, M1l OpPraHiB BUKOHABYOI BIAAM ), PYHKIIiH JepKaBu
(HampuKIaz, Uijii aHTUKOPYILiHHUX OpraHiB), IHTEpeCiB Aep>KaBU Ta CYCIIiIbCTBA B
KOHKpEeTHiH cepi cycniapbHUX BIIHOCKH (HaNpUKIIal, Uidl AisuibHOCTI MiHicTepcTBa
roctunii Ykpaiau), iHTepeciB oKpeMoi opraHizamii sk cy0’€KkTa MpUBATHOTO IpaBa
(HampukIiaz, il KoMepuiiHol Kommasii), Tomo. IHakme O ceHc B iCHyBaHHI
CKJIaJTHOT CUCTEMH YTIPaBIIiHHS OYB BiACYTHIMH.
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Tex came BiIOyBAETHCS 1 3 IPABOM B 00’ €KTUBHOMY 3HAUEHHI, SIKE € CUCTEMHHUM
SIBUIIIEM, IO CKJIAJIA€ThCS 13 Tally3el mpaBa, MiAraixy3ei, mpaBOBUX IHCTUTYTIB Ta
npaBoBuX HOpM. KokeH piBeHb CHCTEMH MpaBa Mae CBill crienudiunuii HaOip wine,
aje 1ei ¢akT Hi B AKOMY pa3i HE CBIIYUTH MPO Te, IO MPABO B3araji HE Mae 4u
HE MOJKE€ MAaTH CBOIX 3arajbHHUX LIJIEH, K1 JOCATaloThCs BciMa 0€3 BHUKJIIOYEHHS
HOpMaMHU TpaBa.

Hactynna nymka Jlon JI. ®ysuiepa mnonsrae B TOMy, 110 MPaBO B 00’ €KTUBHOMY
3HAYeHHi, SIKe TPAUIIIHHO IPOTIOHYETHCS B TEOPii MpaBa (TOOTO SIK CHCTEMa HOPM IPaBa),
€ TIOHSTTSIM, IO XapaKTEePU3y€e CTATUKY, a He JUHAMIKy. Bynb-sKi craTH4Hi sSBUIIA B
MpaBi MiATBEPUKYIOTH (DaKT ICHYBaHHS SIKOTOCh IPABOBOTO SIBHIIA, alie He HAAUIIOTH
X MUTEOBOO CHPSMOBaHICTIO. Taka CIIPSIMOBaHICTh MOJKE 3’ SIBUTHCH, ITO-TIEPIIIe, TITHKH
B IMHaMIYHHX [IPABOBHUX SIBULIAX (MPaBOTBOPEHHSI, IPaBOpeaizallis, TOLIO), O-ApyTe,
3aBISIKM JISUTBHOCTI MUCIAYOro cy0’exrta. Biacue tomy, Jlon JI. ®@ymiep mpornonye
PO3IIIAIATH TIPABO SIK ILIECIIPSIMOBAHY AisUTbHICTb, IO JO3BOJINTH HATUTUTH PABO, SIK
JMMHAMIYHE SBUIIE, TAKOIO BIIACTHBICTIO SIK HassBHICTS I1ii [1, ¢. 138-143].

He MoxeMO MOTOAMTHCH 3 UMM JyMKaMH, aJpKe, 3 OJHOro OOKy, TpaBo €
pe3ynbTaToM HOPMOTBOPHYOI JisIbHOCTI. BracHe B 1IbOMY CEHCi, IpaBO MOXKHA
po3risiiaTH K cTathyHe 1 cuctemHe ssuuie. Lo me mae mis  ropuaMYHOL
Hayku? MOXJIHMBICTh BCEOIYHO JOCHIAWTH PE3yibTaT KOHKPETHOI AiSUIHOCTI —
«HOPMOTBOPYOiI MisUTBHOCTI» (SIKIi BIACTHBOCTI Ma€ IPaBo, SK ceOe MPOSBIIE SK
€JIEMEHT OiIbII 3arajbHOI CHUCTEMH Ta CHCTEMHE SIBUINE, UMM BiJPi3HAETHCS BiJl
THIIUX Pe3yJbTATIB MIPABHUYOI JAiSUIHOCTI, TOIIO).

3 iHmoro 00Ky, MpaBo € MiACTaBOO I iHIIIIOBaHHS Ta MMOYATKY IHIIUX BUIIB
MPaBHUYOI IiSTIBHOCTI (HANIPHUKIIAJ, IPaBO3aCTOCOBHOI AisuibHOCTI). BiacHe B iboMy
CEHCI, TPaBo TPaHC(HOPMYETHCSI Y TMHAMIYHE 1 I{IJICCIIPSIMOBAHE SBHIIIE, 1110 JJ03BOJISE
BCEOIYHO JIOCIHIMKYBaTH OCOOJIMBOCTI BIUIMBY IpaBa Ha CYCHUIbHI BiJHOCHHU
(HampuKIag, MeXaHi3M MPaBOBOTO PETYJIOBAHH:) Ta OCOOIMBOCTI peasizamii HopM
npaga (Hanpukia, GopMu peanizalii HOpM mpaa).

OcCoOJHBICTD K€ TaKWX TPABOBUX SBUII SIK «IIPaBO B 00’ €KTUBHOMY CEHCI» Ta
«HOpMa TpaBa» B TOMY, IO Cy0’€KT HOPMOTBOPEHHS, 3aKPiIUIIOIOUN BiANOBiAHY
HOpPMY B JDKepelsiaX TpaBa, OJHOYACHO BH3HAYAETHCS 1 3 IUIAMH, SKI Taka HOpMa
MMOBUHHA Oy/1€ TOCSATHYTH B X0/1i CBO€1 peaizaltii (To0To 31iiiCHIOE IIJIETTOKIIaTaHHs ), a
cy0’€KT IPaBO3aCTOCOBHO1 NisSTIHOCTI JIMILE HAMAra€ThCsi MAKCUMAaIIbHO IPUOIN3UTH
pe3ynbTaT CBOET AISUIBHOCTI JI0 3aIlJIaHOBAHOI 3aKOHOAABIIEM LiJIi (TOOTO 3MiMCHIOE
ninemocsaransas). ToMy okpema HOpMa TpaBa 3aBXKJIW Ma€ CBOI ILiJi 3 MOMEHTY ii
BCTYINy y CHIY (SIK pe3yJbTaT LUIETIOKIaAaHHs cy0’eKTa HOPMOTBOPEHHA), a Ll
y3arajJbHeHUX KOMIICKCHHX YTBOPEHb B TIpaBi (Tay3ei paBa, MpaBOBUX iHCTUTYTIB
Ta i IpaBa B IIJIOMY) MOXYTh CYTTEBO KOPETYBaTHUCh.

BiamosinHo, B moJanbIInX MoJiokeHHs X cBoei npaii Jlon JI. @ynnep poskpusae
3B’SI30K 1[I MIpaBa, K MUICCHPSIMOBAHOI JISUIBHOCTI, 13 LIHHOCTSIMH MOpai, sKi,
Ha JYMKY BUEHOTO, € BOXJTMBUMH OPIEHTHPAMH ITiJICTIOKIagaHHs HOPM mpasa [1, c.
145-175]. Xo4emo Jullle HArOJIOCUTH, 1110 LIHHOCTI MOpaJi € JIUIIe OJHUM i3 BUIIB
IHHOCTEH, fKi, Mo-Teplie, € opieHTHpaMu (OpMyBaHHS IIiJIEH B MpaBi, Mo-IpyTe,
BIUIMBAIOTH HA MPOIEC BU3HAUCHHS IIIJICH HOPM aJAMiHICTPATHBHOTO IpaBa.

Tomy 3aBepmryroun nuckyciro 3 Jlon JI. ®dyniepomM, HarojomryemMo Ha
HACTYITHOMY:
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- B TEOPii MpaBa MOHSITTS «IPaBO B 00’ €KTUBHOMY CEHCI» BH3HAYAETHCS SIK
pe3ylbTaT HOPMOTBOPYOT JIISUIBHOCTI Ta XapaKTEPU3YEThCS SIK CHCTEMa MPaBOBUX
HOPM;

- peanbHy peaizallito i1l IpaBa B 00’ €KTUBHOMY CEHCI HaOyBarTh yepe3
MIPaBOTBOPUY AiSUTBHICTH Ta Yepes iHmii (opMu peasizallii npasa;

- «HOpMa IIpaBay K CTATUYHE SBUILE MA€E CBOT 11111, 3K BOHH (DOPMYIOThCS
cy0’€KTOM HOPMOTBOPEHHSI 1 € Pe3yJIbTaTOM HOT'0 IIJICTIOKIIaaHHS;

- «TIPaBOY SIK 3arajbHE OHATTS, SIKE XapaKTEPHU3Yy€E BC13araIbHOOOOB’ I3KOBI
MpaBWIIa MMOBEAIHKH, 1[0 MICTATHCS B JDKEpEIaxX HaI[lOHALHOTO 3aKOHO/IaBCTBA, TEK
Mae CBOI I[iJTi, OCHOBHI 3 SIKMX C(OpMyBallMCs IIl€ Y CTApOJaBHI 4acw, ajie Iie He
BHKJIFOYA€ MOKIIUBICTh KOPEJIALIl TaKHUX IiIed y MallOyTHhOMY.

JocmipkeHHss 1 SIK KITFOYOBOI — Kareropii  IJICNIOKJIANIaHHS —~ HOPM
aJIMIHICTPAaTUBHOI'O TIpaBa, MpPHITyCKAae Ii JOCTIIKEHHS, 3 OJHOrO0 OOKy, SK
3aragbHO(110cO(CHKOT0 UM 3araTbHOCOITIOJIOTITHOTO MIOHATTS, SIKE IIPUTaMaHHEe BCIM
BHJIAM IIJIECIIPSIMOBAHOI JIISUTBHOCTI (3aranbHO(QiI0COPCHKUI acmekT), a, 3 iHIIoro,
SIK 0araToacreKkTHOTO MOHSITTS, SIKe MOKe Ha0yBaTH CBOIX 3MICTOBHHX OCOOJIMBOCTEH
B 3QJICKHOCTI BiJl PiBHSA IPABOBOI'O PETYIIOBAHHS, Cy0’ €KTa IUJICTIOKIAJAaHHS YU
cdepu CyCHibHUX BiJTHOCHH, A€ pealli3yloThCs BIAMOBIAHI HOPMH NpaBa (FOpUIUIHUH
ACTIeKT).

BucnoBku i mpomo3umii. Ha mimcraBi mpoBemeHOTO TOCHIHKCHHS MOYKHA
3pOOUTH HACTYITHI BUCHOBKH.

3aranbHO(B1TOCOPCHKUIT Ta 3arajibHOCOI[IAIbHUN ACIEKTH Il MOJSTralTh Y
HACTYITHOMY.

VY ¢inocodii mpaBa 10 TpakTyBaHHS 3MICTy MOHSTTS «UiNIb» CHOPMYBaBCS
TaKUHd OCHOBHMU MIJX1J — IUIb 1€ 3aBXKIM Cy0’€KTHBHE BiOOpaXKeHHsI 00’ €KTUBHOI
IIACHOCTI B imeanbHUX o0Opa3ax, MIONpaBIa BU3HAYCHHS IPH IIEOMY MOXYTH OyTH
HACTYITHI — «I¢ 1/eani3oBaHa moTpeda IOJIWHM, SKa 3HAKWIDIA CBId MpeaMery,
«e Takui cy0’€KTHBHUI 00pa3 mpeaMera AisiIbHOCTI, B igeanbHild (opmi sKoro
rependadaeTbes pe3yabTaT AISUTBHOCTI JIIOAUHUY [5, ¢. 223], «ysBHUH, ineanbHui 00-
pas pesynsrary aii» [6, c. 138], romo. B pagsucbkuii nepion Oyau HamaranHs TPakTy-
BaTH IiJIb SIK «00 €KTHBHY MOTPeOy», «SBUILE 00’ €KTHBHOTO CBITY», «MallOyTHIH pe-
3yABTaT AiSUTBHOCTI», BTIM, Ti3HIIIE 11i i71e1 Oy BU3HAHI XHOHUMHU, aJKe I[LTh 3aBKIN
€ pe3yJIbTaTOM TIOEHAHHS Cy0’ €KTHBHOTO Ta 00’ €KTUBHOTO CBITIB.

HOpumuunnii  acniekT Karteropii «Iinp» moyisirae B aHamizi  (akropis, 110
00yMOBIIIOIOTH METY Cy0’€KTa HOPMOTBOPUOI MisTIBHOCTI, MICIISL, POJIi Ta BUIIB Il
B IPaBOBOMY pETyJIIOBaHHI, crioco0iB BUsBICHHS Ta (opmaiizamii mineit cy0’ekra
HOPMOTBOPUOT AIsUTEHOCTI, TOIIO. LIi acriekTn KaTeropii «Iijiby» PO3KPHBAIOTH 11 3MiCT
y pI3HHX TPaBOBHX BUMIpax, AKi MOXYTh OyTH TICHO B3a€MO3B’s3aHiI MiX CO0OIO
(Hampukman, Wi agMiHICTPATHBHOTO IpaBa, LiJl aJAMiHICTPaTHBHO-IPABOBOTO
PperyJoBaHHs, 1)1 HOPMU aIMIHICTPATUBHOT'O [TPaBa), a MOXKYTh IapajieIbHO iCHYBaTH,
HE 3aBa)KaIOUX OJTHA OAHIHM (HaIIpHUKIIaI, Ml aAMIHICTPaTUBHOTO CYIOYMHCTBA Ta IIiJTi
PO3BUTKY iH(OpMaIiifHOro cycminbeTBa B YKpaiHi. BriM, jxoHa 13 icHyrounx mijgen
IpaBa 4u HOPM TIpaBa OKpeMo (caMOCTiITHO) HECTTPOMOYKHA IaTH BUYEPITHE YSIBICHHS
po heHOMEH «ITiTi» B TIpaBi. Lle MoKHa 3pOOUTH JIHIIIe Ha MiACTaBl KOMITIEKCHOTO,
IHTErPaTHUBHOT'O 1 CHCTEMHOT'0 aHaNi3y il SK 0araToacleKTHOTrO SIBUIIA Y MPaBOBiH
JIMCHOCTI.
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GENERAL PHILOSOPHICAL AND LEGAL ASPECTS OF THE CATEGORY
“OBJECTIVE” AS AN ELEMENT OF OBJECTIVES
IN ADMINISTRATIVE LAW

Summary

The article revealed general philosophical and legal aspects of the category “goal” as an
element of goal-setting norms of administrative law. Emphasis is placed on the fact that: 1) in
the theory of law, the concept of “law in the objective sense” is defined as the result of rule-
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making activity and characterized as a system of legal norms; 2) the real realization of the goals
of the right in an objective sense is acquired through law-making activity and through other
forms of realization of the right; 3) “legal norm™ as a static phenomenon has its own goals,
because they are formed by the subject of norm-making and are the result of his goal-setting;
4) “law” as a general concept that characterizes all mandatory rules of conduct contained in the
sources of national legislation also has its own goals, the main ones of which were formed in
ancient times, but this does not exclude the possibility of correlation of such goals in the future.
It has been established that the study of the goal as a key category of goal-setting norms of
administrative law presupposes its study, on the one hand, as a general philosophical or general
sociological concept, which is inherent in all types of purposeful activity (general philosophi-
cal aspect), and, on the other hand, as a multifaceted concept that can acquire its substantive
features depending on the level of legal regulation, the subject of goal-setting or the sphere of
social relations where the relevant norms of law are implemented (legal aspect). It is proved
that in the philosophy of law, the following basic approach to the interpretation of the concept
of “goal” was formed - the goal is always a subjective reflection of objective reality in ideal
images, although the definitions can be as follows - “it is an idealized need of a person who
has found his object”, “this is such a subjective image of the object of activity, in the ideal
form of which the result of human activity is assumed”, “imaginary, ideal image of the result
of action”, etc. It was concluded that the legal aspect of the “goal” category consists in the
analysis of the factors determining the goal of the subject of rule-making activity, the place,
role and types of goals in legal regulation, methods of identifying and formalizing the goals of
the subject of rule-making activity, etc. These aspects of the category “goal” reveal its meaning
in different legal dimensions, which can be closely interconnected (for example, the goals of
administrative law, the goals of administrative-legal regulation, the goals of administrative law
norms), and can exist in parallel without interfering with each other one (for example, the goals
of administrative proceedings and the goals of the development of the information society in
Ukraine. It was found that none of the existing goals of law or norms of law are individually
(independently) capable of giving a comprehensive idea of the phenomenon of “goals” in law.
This can only be done on the basis of comprehensive, integrative and systematic analysis of the
goal as a multifaceted phenomenon in legal reality.

Keywords: goal, goal-setting, administrative law, norms of administrative law.
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CIIEHIAJIBHI EKOHOMIYHI 30HMU:
OCHOBHI NPE®EPEHIIII TA IIPABOBE PETI'YJIIOBAHHSA

CrarTio NPUCBSIYEHO BU3HAYESHHIO 0COOJIMBOCTEH MTPABOBOT'O PETyJIIOBAHHS CTBOPEHHS Ta
(YHKIIIOHYBaHHS CIIelialbHIX €KOHOMIYHUX 30H Ha TepuTopii Ykpainu. Oxapakrepu3oBaHO
TAKO)X OCHOBHI mpedepeHiii, ski mepeadadaroThCs I 3a0C3ICUCHHs J1I0epaTi30BaHOIO
pPeXUMY TaKHX 30H. 3MilficHeHO Kiacmikarito npedepeHmid BiAMOBIIHO IO XapakTepy,
IMiJICTaB Ta HACIIKIB BIIPOBA/KCHHS. AKTYAIbHICTh TEMATHKH JOCHTIHKEHHS 00YMOBIIOETHCS
HEOoOXiHICTIO (OpMYBaHHS OHOBJIEHOI KOHIEMNI 3aKOHOJABYOTO PETYJIOBAHHS PEKUMIB
CreLiaIbHUX EKOHOMIYHMX 30H B YKpaiHi. 3aBIaHHSAM CTaTTi € BUPOOJICHHS MPOMO3UIIIN
110,10 (hOPMYyBaHHS TEOPETUKO-TIPUKIIATHOTO 0a3KCy ISl OHOBJICHHS JIF0YOT0 3aKOHO/IaBCTBA
Vkpainu mpo crerianbHi eKOHOMIYHI 30HM Ta YIAOCKOHAJIEHHS MPABOBOTO PEryJIOBAHHS iX
PeXUMIB. ABTOPOM OXapaKTEpHU30BaHO Ta MPOAHATI30BaHO HOPMH 3aKOHIB Ta MiA3aKOHHUX
aKTiB, IO CHPSIMOBAHI Ha PETYNIOBAaHHS BIMHOCHH y cdepi (YHKIIOHYBAHHS CIEIiaTbHIX
SKOHOMIYHHUX 30H B YKpaiHi, Bi/I3HAYEHO iX HeJOCTaTHIH Xapakrep. BuokpemiieHo piBHi Ta-
KOT'O TIPABOBOT'O PEryJIIOBaHHS: 3araJibHO/ICPKaBHUM Ta JIOKAIbHUH. 3aIipOIIOHOBAHO OHOBJICH-
Hsl HOPMaTHBHO-IIPABOBOTO 0a3nCy cClieniaibHOi eKOHOMIYHOT 30HM y JlyHailicbkoMy perioHi,
3BKAIOYM Ha HOro Barome 3HaueHHs Ta 3pocTaHus y 2022 — 2024 pokax.

Kuro4oBi cjioBa: mijpru, COpoIIeHHS, BUTbHI €eKOHOMIYHI 30HH, MUTHI 30HHU, IPaBOBHUH
peXXUM, BiTHOBIICHHS, YKpaiHa.

IMocTranoBka npodaemu. CreriansHi ekoHOMiuHI 30HU (nani — CE3) Hamexars
JI0 KOJla BU3HAHUX, KIACHYHUX, IHCTPYMEHTIB IOMIMIICHHS 1HBECTHLIHHOTO Ta
BUPOOHUYOTO «KJIiMaTy» y kpainax. Kopucte CE3 mnst comialbHO-eKOHOMIYHOTO
PO3BUTKY SIK JIepKaB y MIJIOMY, TaK i U pErioHiB, Jie iX pOo3TalloBaHO, € 3HAYHO.
3a HaJeXHOTO Ta BIAMNOBIJAIBFHOTO MiAXOJY, BOHH MOXYTh OOYMOBHTH Barome
3arajibHOHAIlIOHAJIbHE COIIabHO-EKOHOMIUHE 3pocTaHHi. B VYkpaini guHamika
MPaBOBOTO PETYIIOBAHHA, JTOCBiA cTBOpeHHs i ¢yHKmioHyBanHs CE3 mepeBaxHO
BU3HAIOTHCS ICIPECUBHUMH, TAKUMH, 110 HE BUIIPABAAJIM CIIOAIBaHb Ha «EKOHOMIUHE
JIMBO». BOHU MOCTYIOBO 1MOYay MPUBEPTATH BCE MEHIIIE YBATH SIK Ha PiBHI JiepKaBH,
TaK W y MICIIEBUX 1 PeTIOHATBFHUX aKTOPiB. CIMHUM TMPUKIIAIOM 3TaJIKH PO HUX, IO
HaJEXUTH 10 2020-X POKiB, € MOPYLISHHS MUTaHHS PO BiTHOBICHHS QyHKIIOHYBaHHS
B YKpaiHi BUIbHUX eKOHOMiuHHX 30H (nam — BE3) nHa mouatky 2021 poxy. Tomi y

© B. B. Kauan, 2024
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BepxoBniii Pami Ykpainu Oyiio 3amponoHOBAaHO JIEKiIbKa 3aKOHOIPOEKTIB, IO
crocyBanucst crBopeHHs HoBuX BE3: Ha Cxomi — «/lonbacy, Ha IliBmai — «IlopTo-
¢panko» y mexax yciei Oxecbkoi obnacti Ta okpemoi BE3 Ha Xepconuuni, Ha
3axoni — «Typucrtuune 3akaprnarts» [1]. AJe, Ha aJib, IHILIATUBAM HE CYAUIOCS
30yTHCS Yepe3 MmmpoKoMacIiTabHe pociiicbke BToprHeHHs 24 motoro 2022 p. Ilpu
LBOMY, HOBITHI 1H(QPACTpYKTYypHI NpPOEKTH Ta iHILIATHBH, OHOBJICHI MPOTOKOJHU
pobotu, skux 0yJI0 PO3pOOJICHO Ta BIPOBA/PKEHO B YKpaiHi B HAJICKJIAJHUX YMOBaX
Iii peKMMY BOEHHOTO CTaHy, MOCTIHHUX paKeTHHUX OOCTPIIIB Ta MOPCHKOI OJIOKaIH
3HOBY aKTyali3yloTb muTaHHs mpo ctBopeHHs CE3, i mMoxmuBicTh iX po30ynoBu
30kpema y JlyHaiicbkoMy perioHi. Y mnoBoeHHuii mnepiog CE3 MoXyTh HOCHpHSTH
3JIYICHHIO 1HBECTHIIIM, HAJIAroKEHHIO CITIBIIpaIli 3 3apyOiKHUMU MMapTHEPAMH Ta
MOJKJIMBOMY BXO/IKEHHIO HOBHX ykpaiHcbkux CE3 nmo cuctemu npoekriB [HiniaTueu
TpboX MopiB Ta €C.

AHai3 ocTaHHIX AoCTiTKeHb i myOaikamiii. [TuTanHsa cTBOpeHHs Ta 3a0e3Ire-
YEHHS A1€BOCTI PEKUMIB, 110 3anpoBaKytoThest y CE3, mocuTh 4acTo craioTh npen-
METOM PO3IVISIY Y BITYU3HSIHUX MPABHUYUX T4 EKOHOMIYHHUX CIEIiali30BaHUX JA0CIi-
JDKEHHSX. 30KpeMa, OKPEMHUM acleKTaM IPaBOBOTO CYMTPOBOLKEHHS iX JisTBHOCTI, a
TaKOXK IpoOiieMaM MexaHi3My (PyHKIIOHYyBaHHSI IPUCBsUeHO mpami T. ABEpoUKiHOI,
O. Bytkeruua, 1. Boiinexoscbkoi, /. 3atinoi, C. Kisanosa, O. Jlsmenko, A. Mag-
punoi, S. Ilerpynenka, O. IloanepkoBHOTO Ta 1HIIKX JOCHITHUKIB. [Ipu mpomy, 3a-
raJbHOTEOPETHYHI OCHOBH iX MpedepeHUiiiHOro pexumMy, TenepilHiii crad Ta nep-
CIIEKTUBU OHOBJICHHSI OpTaHi3alliiHO-IPaBOBOTO 3a0€3MEYCHHS 1 MOMKIIMBOTO ITOYATKY
poOOTH y MMOBOEHHUH TEPioa Y HUX HE PO3MILIAANUCA. Y 3B’SI3KY 3 IIMM, METa CTaTTi
noJsirae 'y opMmysroBaHHI 0a30BHX HAayKOBUX 3acajl jisl OHOBJICHHSI HOPMAaTUBHOTO
peryiioBaHHsS Ta TNPaKTHYHOTO 3acTocyBaHHs mpedepentiinoro pexumy CE3
B YKpaiHi y NOBOEHHHWI TepioJ, BU3HAYEHHS CYTi Ta XapaKTEPUCTHK OCHOBHHUX
3aCTOCOBYBaHMX y HUX MPUBLIEIB Ta CHPOLICHb.

Bukaan ocHoBHoro marepianay. 3a3puuaii CE3 yTBOPIHOIOTHCSI Ha 0OMEKEHUX,
MTOPIBHSHO HEBEIWKHX, MUITHKAX MPUMOPCHKUX ab0 MPUKOPIOHHUX perioHiB. Ha
TaKUX TEPUTOPISIX 3alPOBAKYIOTHCS OCOOJIMBI YMOBH, 110 MOEIHYIOTH MOJATKOBI,
MHUTHI, CTpaxoBi Ta OaHKIBChKi mpedepeHiii, MOJermeni MpoUeayprd OpEHIU
3eMENIbHIUX JUISTHOK, BAIFOTHUX OTIepalliid, OTpUMAaHHS TO3BOJIIB Ta JIIIEH31H, a TaKOXK
1HIII aJMIiHICTpAaTHBHI MPaKTHKK Ui Jidepamizamii rocnoaapchkoi, TPaHCIOPTHOI
TOIIO AisibHOCTI. Taki MiNbru Ta TMepeBar MarTh OCHOBHOK METON 3aJy4CHHS
TOBapPOTIOTOKIB, pOOOY0i CHIITH, CIPUSHHS CTBOPEHHIO HOBUX Ta MOJIEpHI3allii iICHYIOUHX
cy0’€KTiB rOCIIOAAPIOBaHHS [l HAJaroPKEHHs BUITYCKY MPOAYKLIi Ta ii pearizamii;
00pOOKH pecypciB, 110 y 3pYUHHIA CITOCIO TOCTABIISAIOTHCS 10 TAKUX TEPUTOPIi, 1 MOXKYTh
OyTH HaWOLIBIT €(PEKTUBHO BUKOPUCTAHI TSI BUPOOHUIHX MPOIIECIB; MPIOPUTETHOTO
PO3BUTKY ACTIPECUBHHUX a00 TaKHX, [10 MAIOTh HEPeaIi30BaHUH MOTEHLi AN, TEPUTOPIK
tomo. Cepen 3Ha4HOI KinmbKocTi pizHoMaHiTHMX CE3, Hail0Oinbll MOMMpEeHUMU €
BUIbHI MATHI TEPHUTOPI1, MpedhepeHITIHHNI peKUM STKUX POPMYIOTH MUTHI 1 ITOJATKOBI
crpouieHHs Ta npusinei. Omxke, npedepenuii, siki nepeadavatotsest s CE3, MoxxHa
knacu(ikyBaTH Ha:

1) dickampHi (TIOB’sI3aHi 13 TPONTOBUMH KOIIITAMH B 1HO3EMHI a00 HaIliOHATBHII
BaJIOTi, CTpaxyBaHHSIM, IIOJaTKaMH, MHTOM, 3apOOiTHOIO IUIATOI0 TOMIO) Ta
opranizaiiiHi (mependadaroTh aIMiHICTPATHBHI CIIPOIIEHHS MPOLENyp i MpoIeciB
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OTPUMaHHSI HEOOXiTHHUX MTOCIYT, CTBOPEHHS pOOOYHX MICIlb, B3AEMO/IIT 3 TApTHEPaMH,
JIocTymy A0 iHbopmarii Tomo);

2) nonitnyHi (popmyBanHs nomituku cnpusiaas CE3 ta ycebiuHoi miaTpuMKH
JIEp’KaBOI0 Ta MICLEBOIO BJIAJOI0 IHIMIATHB IIOJO IX CTBOPEHHS, MiHiIMi3allis
MIePEBIPOK Ta CHIPHUSHHS BIPOBAHKCHHIO OINAIMBUX TEXHOJOTIH BHUPOOHHIITBA 1
uudposizanii, KoMQOPTHICTH BiAHOCHH JIepaBH 1 O13HECY, TOTOBHICTB 10 PO3IOJILITY
PH3HKIB, rapaHTii cTabiIbHOCTI YMOB AiSTIBHOCTI TOIIO) T4 €KOHOMIUHI (CTBOPECHHS
crabimizanifanx ¢GoHAiB Ta (OHIIB MIATPUMKH PO3BHUTKY, YYacTh JIEPKaBU Yy
CTpaxyBaHHI PU3UKIB, CIIPUSHHS 3aJy4eHHIO 1HO3EMHHX 1HBECTHLIIH TOIIO);

3) mns iHO3eMHHUX (3 ypaxyBaHHSM MOXJIMBOCTEW BUXOJY Ha 1HO3EMHI PUHKHU
npoxykiii, mo BupoOssierbest CE3, HamaromkeHHs CriBpoOITHHIITBA Ta OTPUMaHHS
MIATPUMKM BiA 3apyObKHHX BJIaJHUX OpraHiB Ta TpPOMaJChbKUX (QOpPMyBaHb) Ta
BITYM3HSHUX (YpaxyBaHHS TPHUBAIOCTI BOEHHOT'O Yacy Ta NpoOsieM, IMOB’SI3aHUX 3
JIOTICTHKOIO 1 3aJTy4eHHSIM pOoOO0U0i CHJIH) iHBECTOPIB;

4) 6a3oBaHi Ha BHYTPIIHEOMY 3aKOHOJIABCTBI Ta/a00 Ha HOPMaX MIKHAPOJIHUX YTOI.

BiamnoBigHo 10 BiIOMOCTEH, po3MilieHnx Ha ogimiiHOMy caiiti MiHicTepcTBa
eKOHOMIKH, B YKpaini Hanmpukiami 1990-x — modatky 2000-x pp. Oyno cTBOpeHO
onunaausaTe CE3 3 Tepminom aii Bix 20 1o 60 pokiB, sIKMi BiKE CIUNTMHYB U1 YOTHPHOX
3 HUX («IHTepniopt KoBenby, «CnaBytuay, «Kypopromnomic TpyckaBeiny, «SIBopiB»),
nmobirae KiHIS s 11 AThOX («3akapmarTsy, «MukonaiBy, «llopro-dpanko», «Ilopt
Kpum» ta «Peni») i TpuBatuMe me O0nu3pko 30 pokiB g aBox («lonempk» Ta
«A30By, 1110, 32 YMOB TPHBAIOYOl OKyMaIlil He MOXYTh peani3yBaTtucs sk Taki). Jlis
3abesnevyenHs (ynkuionyBanHs 1ux CE3 Oyno 3ampoBamkeHO Taki mpedepeHIi:
PEKUM CIeliadbHOT MUTHOT 30HH, 3BUIBHEHHS Bijl ONMOJATKYBaHHS, HAIXOMKCHHS B
1HO3EMHIM BaJIFOTI 3BUIBHSIMCS BiJl 00OB’S3KOBOIO MPOaKy, CKACOBYBaJIacs ILIaTa
3a 3emutto oo [2]. Anre y 2005 p. mi mpedepentii Oyo MPUIHMHEHO, 1110 3MEHIIIHIIO0
KIUJIBKICTB Cy0’€KTiB rOCIIOJapIOBaHHsI T2 IHBECTHLIIHHUX MPOEKTIB 38 HACTYITHI AECATH
pokiB Oinbie Hixk yaBidi (3 161 10 80 Ta 168 1o 82 BianosiaHo) [3, ¢. 23]. Hamaraunus
MTOBEPHYTH IIi CIIPOIIEHHS OYIJI0 3/IIHCHEHO BiMOBIHO A0 MPOEKTY 3aKOHY YKpaiHu
«IIpo BHecenHs 3MiH 10 3akoHy Ykpainu «IIpo 3aranbHi 3acagu CTBOpEHHS i
(YHKLIOHYBaHHSl CHeliadbHUX (BUIbHUX) EKOHOMIYHHUX 30H» (00 TapaHTii
IHBECTHINIMHOI TisSIFHOCTI HA TEPUTOPIl BUTPHUX (CHEIiaIbHIX) CKOHOMIUHUX 30H)»
[4], ane iHiniaTUBY miATpUMaHO He Oyio. Sk 3a3Ha4ar0Th eKcrepTH, GYyHKLIIOHYBaHHS
BiTun3HssHUX CE3 He 1ano ouikyBaHUX pe3yJ/IbTaTiB, aJlkKe BOHH He chopMyBau 6a3ucy
JUTSL PO3BUTKY 1HHOBAIIHOI JiSUTBHOCTI Ta HE OyJIM IHBECTUIIIHO pe3yIbTaTHBHIMH
[5]. Ha »xanb, moTeHIian TaKuX 30H HE peasli3yBaBcsl, ajle JOCBiA X poboTH y pi3HUX
KpaiHaX CBIJYWTh, 1110 3a BIJMOBITHOI yBaru 3 OOKY JiepyKaBHOI Ta MICIIEBOI BIIAIH,
ypaxyBaHHS 3acaja «good governance», SKICHOTO CaMOBPSIyBaHHS 1 30epeKeHHS
npedepeHifHOro pexXuMy, BOHH MOXKYTb CTAaTH PE3yJITATUBHUMH 1 KOPUCHUMH
3aX0aMH PETiOHATBHOI MIATPUMKH JJIsl OIO/KETIB Ta HACENICHHS KPaiHu y HiJIOMY.

Jitoua HopmatmBHa 0a3a ctBopeHHs Ta ¢yHkmionyBanHa CE3 B VYkpaini €
0o0OMEKeHOI0, ane MoKe OyTH pO3MojiieHa Ha JBa piBHI: 3aranbHOJCpPKaBHUHI
(3 BU3HAYCHHSM 3arajbHUX 3acag iX poOOTH, BHIIB, PEKHMIB) Ta JOKAIbHUH
(mpu3HavyeHui nwie s OKpemoi, creniaabHo Bu3HaueHoi CE3). [lpu mpomy, meit
JIOKaJbHUHN PIBEHb PETYJIIOBAHHS € BiAMIHHUM BiJl PETYJIIOBaHHS PEXUMY TEPUTOPIi
periony, ne posramoBana CEC. Haiikpamum YMHOM II€ TIPOCTEXKYETHCS 332 KOJIOM
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cy0’exTiB (hOpMyBaHHS TaKOi HOpMaTUBHOI 0a3u: sik nipaswio, it CE3 — 1ie opranu
LIEHTPAIBHOI BJIAH, VIS PEIITH PETiOHY — 00JIaCHi Ta MIiCIIEBI PETYIATOPH (BiATOBITHO
JI0 PO3MOAUTY TMOBHOBaXEHB). ONTUMAILHUM TIpU TOOYJOBI Takoi B3aeMomii €
JOCSITHEHHS PIBHSI Y3TOMKEHOCTi, 3a SKOro OyayTh HEMOIJIHBI YIPaBIiHCHKI
KOH(ITIKTH Ta HETOPO3yMIiHHS, a TaKOX Tepea0adeHi 0COOMNBI BUTIAAKH, KOIH IS
CE3 moxyTb OyTH CTBOpEHI HEOOXi/1HI BUKIIIOYEHHS Ta pedepeHIii A5 JOCATHEHHS
BUIIMX TOKAa3HUKIB PE3yJNbTATHBHOCTI. TakoX 10 JIOKAJIBHOTO PiBHS HAaJIeKUTh
HOPMOTBOpUicTh opraHiB ympasminHa CE3, skuMu 3a3Buuaii € oOnacHa jaep)kaBHa
aJMiHicTpamis, paliloHHa Jep)KaBHA aIMiHIiCTpalis, Micbka pafa Ta 11 BUKOHAaBUHUH
KOMITET Yy MeXaxX CBOIX MOBHOBa)KEHb, a TAKOXK OPTaH T'OCIIOAPCHKOTO PO3BHUTKY i
ynpasiiaas CE3.

Tak, 3araJbHOACP)KaBHUN PIBEHb MPEJCTABICHO, 30KpeMa 3aKOHOM YKpaiHH
Big 16.04.1991 p. «IIpo 30BHINIHEOEKOHOMIUHY IisUTBHICTB» [6], skum CE3 BU3HAHO
TEPUTOPIEIO, Y MEXKaX SAKOI BIAMOBIIHUM 3aKOHOM YKpaiHH BCTaHOBIIOETHCS 1 JIi€
CreLiabHUI MPaBOBUH PEKUM TOCIOAAPCHKOT TisUIBHOCTI Ta CHELialbHUN TOPSIOK
3acTocyBaHHS 1 il 3akoHojaBcTBa YKpainu (cr. 1); mependadeHo, MO MUTHUHN
KOHTPOJIb Ta MUTHE OTOAaTKyBaHHs Ha Teputopii CE3 perymoroTbes crieniatbHIMA
3aKOHaMu Y KpaiHu Ta MIKHApOJIHUMHU JOTOBOPAMH, SIKi BCTAHOBIIOIOTH CIIeIiaIbHUN
MPaBOBHI PEKUM IIMX 30H Y KOXKHOMY OKpeMoMy BUmNanky (ct. 13); 3akpiruieHo, mo
Ha TepuTopii YKpainu MoxyTh 3anpoBapkyBaruchk CE3 pizHoro tumy, ix craryc ta
TEPUTOPis BU3HAUAIOTHCS OKPEMHMM 3aKOHOM YKpaiHH MIOA0 KOXKHOI 3 HUX (CT. 24).
Kpim Toro, 10 okpemoi HOPMH BUJIJICHO MOXJIHMBICTH YKIaIaTH JBOCTOPOHHI Ta/
a00 0araToCTOPOHHI JOTOBOPH 3 JCpKaBaMH, SKi MAalOTh 3 YKpPaiHOIO MOPCHKiI Ta/
a00 CyXOmyTHi KOpJOHH, 1 BIJIOBIAHO A0 HOPM SIKHX Ha OCHOBI B3a€EMHOCTI Oyze
BCTAHOBJICHO CICIIaJbHI MPABOBI PEXUMH TOPTiBIIi, TOBAPOOOIry (IPUKOPIOHHA,
npubepekHa TOPTIBISA TOMIO) 1 TepeadayeHo WUTBroBi YMOBH i Cy0 €KTIiB
30BHIIIHLOEKOHOMIYHOI AISIIBHOCTI YKpaiHu Ta cy0’€KTiB TOCIOapChKOi MisUIbHOCTI
LUX JIepXKaB y BiiHOCHHAX 3 HUMH (CT. 25 3akoHy Ykpainu Bin 16.04.1991 p. «IIpo
30BHIITHHOEKOHOMIYHY AiSUTBHICTBY).

Takum umHOM, moOM0 BcTaHoBieHHs CE3 mae OyTu NMpHUHATHEN CHemiadbHUHA
3aKoH, 10 chopmye Oazuc 1i jokampHOro perynroBanHs. Illogo 3ragaHux Ha
MOYaTKy CTaTTi onuHAAuATH ykpaincbkux CE3 Oynmm mpuiHATI SK 3aKOHH IOJO X
CTBOpEHH:, Tak ¥ Ykas3u Ilpesunenrta. binpmiicTe 3 HUX BTPAaTHIO YHHHICTB, CTPOK
Iil IHIIMX CIUIMHYB 4Yepe3 3BEpIICHHs 4Yacy, Ha SIKUM CTBOpIOBaliacs BiIOBiJHA
30Ha, a JesKi — 3aTumIarThcs YnHHUMHA: om0 CE3 «IlopTo-panko» Ha TepuTOpil
Onecbkoro MopchKoro nopry [7], «3akapnatts» [8], «Muxonaisy [9] Ta «Peni» [10].
[Ipu upomy, 3akon Ykpainu Bix 13.10.1992 p. «IIpo 3aranbHi 3acaayd CTBOpPEHHS i
(hyHKIIIOHYBaHHS CTIeliaTbHAX (BUTHHUX) EKOHOMIYHHX 30H» [11] BTpaTnB YMHHICTB,
SIK ¥ HH3Ka IMiJ[3aKOHHUX HOPMATHBHHX aKTiB, SIKUMHU OYyJI0 YPEryJbOBaHO PEKHM
misibHocTi CE3 B VYkpaini, a 3akon Ykpaiuu Big 05.02.2015 p. «IIpo 3acamu
JIep’KaBHOI PEriOHATBHOT MOMTHKWY [12] mpo TaKky MOKIIHBICTH PO3BHTKY PETiOHIB
He 3raaye. Ockinpku ans pexumis CE3 mepeBaxaroue 3HaUeHHS MarOThb MHTHI Ta
noiatkoBi npedepeniiii, Hopmamu MutHoro [13] ta [lomatkoBoro [14] koaekciB
VYkpainu nependavene (GyHKIIOHYBaHHS BUIBHUX MHUTHHX 30H Ta BU3HAYEHO HU3KY
BiJMOBIAHMUX CIPOLICHb (30KpeMa, YMOBHE TMOBHE 3BUILHEHHS BiJl ONOAATKYBaHHS,
HYJIbOBa CTAaBKa OINOJATKYBAHHS).
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Takum unHOM, (DAKTMYHO MaE€ MICIe MNPABOBUI BakyyM y cdepi MpaBOBOro
peryioBaHHs 3arajbHUX 3acal cTBOpeHHs Ta QyHkmionyBaHHs CE3 B YkpaiHi, 1o, 5K
NPEJICTaBIAETHCS, HE € KOPUCHUM JUIS IEPKABH, SIKa Ma€ JOCUTD BEJIMKI Ta Pi3HOMAaHITHI
MOYKITUBOCTI JUISI PO3BHUTKY PETiOHIB, OCOOJMBO IMijl 4ac IMICISBOEHHOTO BiHOBJICHHSI,
0 JKaJaTiMe HOBHUX IHBECTHIIMHMX pilleHb Ta, BiporigHo, ¢opmyBanas CE3 mist
MPUCKOPEHHS BiI0YI0BH Ta HAJIATO/IKEHHS! MUPHOTO KUTTSI.

L{inkoBUTO  OOTPYHTOBAaHO  TaKHi  KJIACHYHUH  EKOHOMIKO-TIpaBOBUH
IHCTpYMEHT 3 HaO0OpOM pI3HOMAHITHHUX aJMIHICTPAaTHBHUX NpePepeHIlii MOoxKe
BiJIIrpaTH JOBTOCTPOKOBY CTPATEriuHy pOJb y PO3BUTKY KpaiHH, 1 LiJIKOBHTO
BIIKMJATH HOr0 He ciia. BaxnuBum npu GpopmyBaHHI HOBOI HOPMATHBHOT 0a3u Ta
opraHizamiifHIX MeXxaHi3MiB poOOTH € BpaxyBaHHS yCiX 0COOIMBOCTENH BUPOOHUYOT,
pecypcHoi, comianbHOi Ta mpupoAHoi 0a3u MaiOyTHix CE3, a Takox pH3HKIB,
SAKi MOXYTh CYNpPOBOJDKYBAaTH iX CTBOpPEHHS Ta (yHKLiIOHyBaHHs. Taki pHU3UKH
MOXYTh CTOCYBATHICS 3JIOBKMBAaHHS HaAaHUMH TpedepeHiisMu (eKCIOpPTHO-
iMnopTHi omepauii i3 3a00poHEeHMMH a00 KBOTOBAaHMMM TOBapaMH, YXHJICHHS
Bl CIIaTH OOOB’SI3KOBMX IUIATEXKIB Ta OMOJATKYBAaHHS, «BIJIMUBAHHS» KOIITIB
[15], HEeUWinTbOBE BUKOPHUCTAHHS 3€MENbHUX IISHOK, 3a0py/IHEHHS Ta 3aCMidYeHHS
TEPUTOPIN Ta aKBaTOPill), a TAKOXK KOPYNUIHHUMHU siBUIIaMu 1ipH ynpasiiaai CE3.
A 3a0e3neueHHs BIAMOBIIHOCTI I100AIBHUM Ta PEriOHAJBLHUM CTaHJapTaM MHUTHOL
CIIpaBH, HACIIITyBaHHS KpaIIuX MPaKTHK JiOepamizallii Ta CIipustHHS TOPTiBIIi MAalOTh
CTaTH MPOBITHUMH MPUHIMIIAMH X POOOTH.

Kpim TOro, maroTh OyTH BpaxoOBaHI CydacHi mpoiecu ImudpoBizamii Ta
aBTOMaTH3alii BUPOOHWYUX 1 TPAHCHOPTHUX TPOIECIB, MOMXIMBOCTI INTYYHOTO
IHTEJIGKTY Ta PO3MIMPEHHS BUKOPUCTaHHA pOOOTH30BAaHOI TEXHIKM, BpaxoBaHi
CKOJIOTIYHI CTaHIApPTH Ta MPAKTUKH «3EJICHUX» TEXHOJIOTIH s 3MEHIICHHS
AQHTPOIIOI'€HHOTO BIUIMBY HA HABKOJIMIIHI €KOCHCTEMH. BiqnoBisHe 3aKOHOIaBCTBO
MAa€ CTaTH THYYKHUM Ta BpaXOBYBAaTH MOKIIMBE [TIOCTYIIOBE pe(h)OpMyBaHHS Ta PO3BUTOK
CE3, 3aBmsku uomy 3a0e3medyBaTHMEThCS MOKIMBICTh aganTamii iCHYIOUHX
MPaBWJI /ISl BUPIMIEHHS MOTOYHUX MPOOJIEM PO3BUTKY Ta YCYHEHHS IHCTUTYLIMHIX
Oap’epiB y mismpHOCTI. KpiM TOTO, 3 TOUKM 30py HACHTIAKIB, 32aKOHOJaBYa THYUKICTh
XapaKTePU3y€eThCS PAIiOHANIbHICTIO. 3aKOHOJABCTBO MparHe JO PalioHaIbHOCTI,
BHMararodu, o0 CTBOPIOBaHi 3aKOHU IMOBAYKAIH HAYKY, TOTPUMYBAJIUCS IPUHITUIIIB
1 BijoOpakaiy BOJIIO Ta MovyTTs Jitoaei. ['HyukicTs 3akononasctBa B CE3 noBuHHa
BiJINIOBIIaTH HOpMaM pamnioHanbHOCTi [16, p. 35].

3Bakaro4u Ha 3HAYHI IEPETBOPEHHS, IO BiIOYIUCS i 9ac OJI0KaaH MOPCHKUX
nopTiB Ykpainu y nepiiii nmonosuni 2022 p. y HdyHaiicbkoMy perioHi, HalO1mbII
MEPCIEeKTUBHUM 3 TOYKH 30py (opmyBanHs HoBOi CE3 BOauaerbcs came BiH.
HagiTh B yMoOBax, KOJHW 3allpallfoBaB «3€pHOBHH KOpPHUIOpP», a ICIS HBOTO H
aNbTePHATUBHUHN, YyKpaiHChKMH BaHTaxo00ir uepe3 moptu ynatro y 2023 p.
3aCBIJYMB PEKOPJHUN TOBApOoOOIr Ta CKiIaB MmoHam 29 MIIH T, 110 MalKe B IIiCTh
pasiB OinbIle MOPIBHSIHO 3 JOBOEHHUM rmepiogom [17], a y 2024 p. mporyckHi
MOJKJIMBOCTI JAyHaMCbKUX TOPTIB miaHyeThcs po3mmputu me [18]. Kpim Toro,
quHHUM € 3akoH Ykpainu Bix 23.03.2000 p. «[Ipo cnemiaibHy €KOHOMIYHY 30HY
«Peniny», mo po3paxoBaHuil Ha TPUAUATHPIYHUIH 1Tepion ¢pyHKIioHyBaHHS miei CE3,
1 caMme 1eHl perioH € HaHOMMKYUM Ta HaW3pyUYHIIIMM JJIS1 BXOJDKCHHS J0 TMPOEKTIB
[HiniaTHBH TPHOX MOPIB.
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BucnoBku i npono3unii. TakuM 4MHOM, MOTEHINIAT PO3BUTKY MPUMOPCHKUX
Ta TPUKOPJOHHWX, BITUM3HSIHHWHA Ta 3apyObKHUI nocBin ¢yskmionyBanHs CE3,
MpakTuKa y cdepi BOJHUX CIOIYYCHb 1 poOOTH TyHAaHCHKOTO MOPTOBOTO KIJIACTEPY,
o copmysanacs 3 2022 p., CBi4aTh MPO HASBHICTh MO3UTHBHUX MEPCIICKTUB IS

BIIPOJDKEHHS Ta OHOBJICHHS CTaBJICHHS N0 TAaKUX NpeepeHIIHHNX 1HCTPYMEHTIB
SIK CIIEI[iaJIbHi €KOHOMIYHI 30HU IIiJl Yac MOBOEHHOI'O BiJHOBJICHHS Ta TOOYIOBH
MOJIEpHI30BaHOT EKOHOMIKH Y KpaTHChKOT JepiKaBU 3 OPI€HTALIEI0 HA JOBIOCTPOKOBI
iHBecTHINii, 3a0€3MeUYCHHs 1HHOBAIIHOTO Ta CTAJIOrO PO3BHUTKY TPAHCIIOPTHOI Ta
BUPOOHNYOT iHQPACTPYKTYPH 1 comianbHOl chepu.
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SPECIAL ECONOMIC ZONES:
BASIC PREFERENCES AND LEGAL REGULATION

Summary

The article is dedicated to the definition of the peculiarities of legal regulation of creation
and functioning of special economic zones on the territory of Ukraine. The main preferences
have been characterized, which are provided to ensure the liberalized regime of such zones.
The classification of preferences has been carried out in accordance with the nature, grounds
and consequences of the implementation. It has been classified: the fiscal and organizational;
the political and economic preferences; the preferences for foreign and domestic investors; as
well as the preferences based on domestic legislation and/or on the norms of the international
agreements. The relevance of the research subject is due to the need to form an updated concept
of legislative regulation of the regimes of special economic zones in Ukraine. The methodolog-
ical basis of the research is formed by general scientific and special legal methods of scientific
knowledge (dialectical, analysis and synthesis, scientific abstraction, forecasting). The article
is aimed at formulating the basic scientific principles for updating the normative regulation
and practical application of the preferential regime of special economic zones in Ukraine in
the post-war period, determining the essence and characteristics of the main privileges and
simplifications used in them.

The task of the article is the developing proposals for the formation of a theoretically-
applied basis for updating the current legislation of Ukraine on special economic zones and
improving the legal regulation of their regimes. The article has characterized and analyzed the
norms of laws and by-laws acts, aimed at regulating relations in the sphere of functioning of
special economic zones in Ukraine, their insufficient character has been noted. The levels of
such legal regulation have been defined: the national and local. It has been proposed to update
the regulatory basis of the special economic zone in the Danube region, due to its significant
importance and growth in 2022-2024.

Keywords: privileges, simplification, free economic zones, customs zones, legal regime,
restoration, Ukraine.
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MOJATKOBE IIPABONIOPYHIEHHS TA HOT'O
KBAJII®IKYIOYI O3HAKHA

CTaTTIO IIPUCBSYEHO TIPAaBOBOMY aHAIII3y HOHSTTS IOJATKOBOTO IIPABOIIOPYLICHHS, 8 TAKOXK
BKJIFOUCHHSI iHCTUTYTY BUHH JIO BU3HAUCHHS BKa3aHoi Aedininii y [logaTkoBoMy Koaekci YkpaiHu.
AKIIGHTOBaHO yBary Ha TakMX KBaTi(piKyIOUMX O3HAKax IOAATKOBOTO ITPABOIOPYIICHHS SIK
BYMHEHHS 0CO00I0 JIISIHHSI YMHCHO, TIOBTOPHO a00 32 HasIBHOCTI PHYWHHO-HACITIIKOBOTO 3B’ 3Ky
MIK JISTHHSAM 1 10r0 HacIigKaMH.

3’sicoBano, mo IlomaTkoBuil KoMeKC YKpaiHW HE MICTHUTH YITKOTO BH3HAYECHHS TOHSTTS
«BWHAY», ONHAK BHM3HAYA€ YMOBH, 32 SKHX 0C00a BH3HAETHCS BUHHONO. 30KpeMa, BHIUICHO NBi
rpymu Takux ymoB. [lepiua rpymna nependadae, mo ocoba, sika Mana MOXJIMBICTb TOTPHUMATUCS
HOPM I10/JIATKOBOT0 3aKOHO/IABCTBA, HE BXKHJIA JOCTATHIX 3aXO0/iB I0/10 iX JoTpuMaHHs. BogHouac
JIPYTOIO0 TPYTIO0 YMOB JUTsl BU3HAHHS 0COOM BUHHOIO y BANHEHHI ITOJIATKOBOTO IIPABOTIOPYILICHHS €
000B’SI30K [IOJIATKOBOT'0 OpraHy JIOBECTH, L0 IJIATHHUK ITO/IATKIB [iSIB «HEPO3YMHO, HEIOOPOCOBICHO
Ta 0e3 HaJIe)KHOI 00aYHOCTI». Pa30M 3 THM, aBTOPOM ITiAKPECIIEHO, IO JJIS TIOATKOBUX OPTaHiB
[MonarkoBuii KoieKC YKpaiHi BCTAHOBIIIOE BiATIOBITAIBHICT 38 BUMHEHHS MOJATKOBUX MPaBOIIO-
PYLICHBb HE3aJIeKHO BiJl HASIBHOCTI BUHH.

OxpeMy yBary NMpHIJICHO XapaKTEePUCTHUIl YMHCITY B JISHHSIX OCOOM sIK KBai(iKyro4oi
O3HAaKH IT0JIaTKOBOT'O TPABOTIOPYIICHHS.

OOrpyHTOBaHO, 1110 Y BUIIJKy HEIOBEJCHOCTI 3 OOKY MOJIATKOBOT'O OpraHy Toro (axry,
110 y TIATHHKA MOAATKIB OyJIa MOKIIMBICTH JOTPUMATHCS HOPM MOAATKOBOTO 3aKOHOJABCTBA,
ajie BiH HE B)KHB JOCTaTHIX 3aXOJiB JUIA IIhOTO, TO /IO TaKOTO TUIATHWKA HE MOXYTH OyTH
3aCTOCOBAHI 3aX0/IM BiJMOBIAANBFHOCTI 32 IIOPYIICHHS BAMOL TOAaTKOBOIO 3aKOHO/IABCTBA.

3ayBa)xeHO, 1110 00CTaBUHAMM, SIKI MIATBEP/PKYIOTh HAsIBHICTH BUHH 0COOU, MOXYTh OyTH
SIK BYMHEHHS HEI0 TPHBAIOYOT0 IIPABONOPYIICHHS, TaK 1 HOBTOPHOTO.

BcranoseHo, 1110 IHCTUTYT BUHH JI0 TIOJIATKOBHX ITPABOIIOPYILIEHb [104aB 3aCTOCOBYBATHCH Y
2021 p., o Oys10 1MoB’s13aHO 3 yXBaeHHAM 3akoHy Ykpainu «IIpo BHecerns 3miH 10 [TogaTkoBoro
KOJIeKCY YKpalHM IOA0 BIOCKOHAIEHHS aMiHICTPyBaHHS ITOJATKIB, YCYHCHHS TEXHIYHHX Ta
JIOT{YHHUX HEY3rOJDKEHOCTEH Y OJaTKOBOMY 3aKOHOJIABCTBI».

Kurouoi cioBa: nojgatkoBe mpaBomnopyuieHHs, [logaTkoBuil kogekc YkpaiHu, BUHA,
YMHCEJI, IUTATHHUK MTOIaTKIB, OAATKOBUI OpraH, KOHTPOJIFOKOUNI OpraH.

IMocranoBka mpobaemu. Y Harmionaneriit ctpaterii moxoxmiB g0 2030
POKY 3a3Hau€HO, IO <«JUIs IIBHUIKOTO BiJIHOBJIEHHS TICHA 3aBepUIeHHA abo
NPUIUHEHHS BOEHHOTO CTaHy, 3a0€3MEeYeHHs €KOHOMIYHOIO 3pOCTaHHS YKpaiHu
y CepelHbOCTPOKOBIH MEPCHEKTHBI, a TaKOX Ul pealizalii €BpOnelChbKOro Kypey
VYkpaiHn HEOOXiJJHO TPOBOJUTH BHBAXEHY (iCKAIBbHO-OIOJDKETHY IOJITHKY,

© C. B. Tepemna, 2024



NPABOBA AEPIKABA 542024 EEEEEEEEEEEEEDEEEEEEEEEEEE 43

MIBUIIATH €(EKTUBHICTh BUAATKIB Ta MOJATKOBOTO i MUTHOI'O aIMIHICTpyBaHHS Ta
YIOCKOHAJIUTH CTPYKTYPY HOAATKIB Ta MiIbI. Takok BaXJIMBO JOCATTH NAPTHEPCHKUX
BIJTHOCHMH MDK Oi3HECOM 1 JAEp)KaBOI0 Ta MOKPAIIWTH IHBECTHLIHHMH KIiMaT 3
ypaxyBaHHSM COIIaJIbHOTO ¥ eKOJIoriuHoro BuMipy» [3]. B okpecieHOoMy KOHTEKCTI
YilbHE Miclle, Ha Hally JyMKY, 3aiMarOTh TTUTAHHS BiJIITOBITaIHHOCTI y MOJATKOBUX
WOro MOHSATTS Ta CKJIAy.

AHaji3 ocTaHHiX gocdilKenb i myOaikauniii. [lutanHs MOMATKOBMX
MIPaBONOPYLICHb OyJIM MPEAMETOM JOCIIKECHb TAKUX BUCHHUX Yy raiy3i (iHaHCOBOTO
i momarkoBoro mpasa, sk O. M. banaypka, 3. M. Bymsko, JI. O. 'eTtmaniies,
. A. Kobunpaix, M. I1. Kyuepsasenko, H. lO. [Ipumsa, B. A. Jlorsus, 1O. O. [logomnsm,
M. B. Tpyb6ina, P. ®. XanoBa, H. f. SIkumuyk. BuBueHHAM aaMmiHiCTpaTUBHHX
JeNiKTiB y moaatkoii cdepi 3aiimamucs K. O. Ilpoxopos, B. 1. Tepemeupkui,
0. O. Mawmanyii. Pi3anM acnexTam MOAAaTKOBHX KPHUMIHAIBHHUX TPABOIIOPYIICHD 1
KPUMiHAJIbHO-IIPABOBOT OXOPOHH CUCTEMH OIOAATKyBaHHS MPUCBIYYBAIN CBOI Mpari
0. O. lynopos, B. B. Jlucenko, B. B. Tonuii, O. M. [{lu6oxiH Ta iHIIi BYCHI.

Ha cyuacnomy erarmi, BpaxoByio4H Te, o B Ykpaifi 3 24 mororo 2022 p. mie
MIPaBOBHI PEXXUM BOEHHOI'O CTaHy, 3aCTOCYBaHHs opranamu Jlep>kaBHOI MOAaTKOBOT
CITy>KOM 3aXOJliB BIUIMBY 3a TIOPYIIEHHS ITOJaTKOBOTO 3aKOHOAABCTBA HAa MPAKTHII
4acTO CYIPOBOKYEThCSI YHMCICHHUMM IpolieMaMH. 30Kpema, L€ HOSCHIOETHCS
HasBHICTIO KOMi3iiH Yy TNOAATKOBOMY 3aKOHOAABCTBI IOJO NPUTSITHEHHS [0
BIZIMOBITaIbHOCTI 0Ci0, BAHHUX y BUMHEHHI IOJATKOBUX MpPaBONopyiieHb. CUTyaris
TaKOX MOKe OyTH yCKJIaJHEHa THM, 110 (aKT BUMHEHHs BKa3aHUX NPaBONOPYIIECHb
Mo3Ke OyTH 00yMOBJIEHO HACTAHHSIM HE3aJIeKHUX BiJ] BOJI Cy0’ €KTa MPaBOIOPYILICHHS
00CTaBWH, 3a SIKUX IJIATHUK MMOJATKIB YU IHIIUK cy0’€KT TI030aBlIeHHH MOKIHMBOCTI
BIIBEpHYTH I1PABOIOPYILCHHS.

MeToi0 cTaTTi € OpUIMYHA XapaKTEPUCTHKA BHU3HAYCHHS IOJATKOBOTO
[IPaBOIOPYIICHHS, HamaaHoro [loJaTKOBUM KOJIEKCOM YKpalHH, Ta yMOB, SKi
BH3HAYAIOTh BUHY OCOOM, a TAKOX OOCTaBHH, 110 OOTSKYIOTh BiAMOBIAANBHICTH OCI0,
BUHHHX Y BUMHEHHI TAKOTO MTPABOTIOPYILICHHS.

Bukiaaa ocHoBHOro marepiaidy. BuszHaueHHsI MOHSATTSI MOJATKOBOTO IPaBO-
nopymeHHs MicTuth cT. 109 (1. 109.1) [lomatkoBoro xonekcy Ykpainu [1]. 3rigno 3
LI€I0 HOPMOIO MIOAATKOBUM MPABOMOPYLICHHSM BBa)KA€THCS «IPOTUIPaBHE, BUHHE (Y
BUIIAJKAX, IPSIMO repeaoadeHux um Kojekcom) mistHHS (ist uu O€31isUTbHICTb ) IU1aT-
HHKA TIOJATKy (Y T. 4. 0Ci0, MPUPIBHIHUX 0 HHOTO), KOHTPOIIIOIOUHNX OpraHiB Ta/abo
ix mocanoBux (ciy’00BHX) 0ci0, iHIIMX Cy0’€KTIB y BUIAJKax, MPSIMO NeperoadeHux
M Kogexcom» [1].

Hogarmiero IlomatkoBoro komekcy Ykpainu [1], moumnaroum 3 2021 p., cramo
BKJIIOYEGHHS 10 JICTAJBHOrO BHU3HAYEHHS IOAATKOBOTO IPaBOMOPYILICHHS (IO
Mmictuthest y 1. 109.1 c1. 109 TlogaTtkoBoro koaekcy YKpaiHu) KOHIICIIIT BUHH ILIaT-
HHKA TIOJATKIB Ta 0Ci0, MPUPIBHAHUX 10 HHOTO. IIprmuomy 3akoHOAABIlEM 3aKOHOM
VYkpainu «IIpo BHecenns 3miH 10 [logaTkoBoro komekcy YKpaiHM LIOIO BIOCKOHA-
JICHHSI aJIMIHICTPyBaHHS TMOAATKIB, YCYHEHHsI TEXHIYHHMX Ta JIOTIYHHUX HEY3TO/Ke-
HOCTeH y MmoJaTkoBoMy 3akoHOmaBcTBI» [2] Big 16.01.2021 p. Ne 466-1X y pemakiii
Big 01.01.2022 p. Oymno BHECEHO 3MiHH, 3TiAHO 3 SIKUMH A0 KOHTPOJIIOIOUMX OPTaHiB
3aCTOCOBYETBCS BIAMOBINANBHICTh 32 BUMHEHHS MOAATKOBUX IMPABONOPYIICHb He3a-
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JiekHO Bij HasiBHOCTI BuHU (1. 109.4 ct. 109 [TonarkoBoro konekcy Ykpaiuu [1]).

TakuM 9YMHOM, Ha MJCTaBi TeKcTyajdpbHOro anamuizy HopMm 109-112 Ilomarko-
BOTO KOJIEKCY YKpalHH, MOXXEMO 3pOOUTH MPOMIXHHI BHCHOBOK IO T€, IO B JisIX
4y Oe3/isUTLHOCTI IJIaTHUKA TONATKIB 1 0Ci0, MPUPIBHSHUX 10 HHOTO (TOJATKOBHX
arcHTIB, 3aKOHHUX IPEACTaBHUKIB) Mae OyTH 00OB’S3KOBO BCTAHOBIICHO HASBHICTH
BuHU. Tsrap joka3yBaHHs BUHU TutaTHHKA [lomaTkoBuil Komeke YKpaiHH MOKJIaae Ha
KoHTpoJrorounii opras (m. 109.3 ct. 109; a63. 1, 3 . 112.7 ct. 112 [logarkoBoro ko-
nekcy Ykpainanm [1]).

Pazom 3 TuM, SIK CBITYUTH Cy/IOBa MPAKTHKA, TUIATHUKAM MOJATKIB a0o iX mpen-
CTaBHHKaM Y CyJIi HE CJIiJ MOKJIaIaTUCh Ha POpMaIbHE 3aKPIMJICHHS TAaKOTO 000B’ SI3KY.
Sk ipaBwITO, TUTATHUK MOJATKY, HTy4dH 0 CYILy, TOBUHEH MaTH JIOKa31 CBOET MOBENIHKH
y Tpoleci 31iiCHEHHS TOCIOaPChKOL AISTHHOCTI 3a MPUHITUIIOM HAJIEKHOT 00a4HOCTI
(HampUKIIaJ], TOKYMEHTAJbHI MiITBEP/PKEHHS POBEACHHS TEHACPY 3 METOIO BiIOOPY
KOHTpareHTa; OTPUMaHHS BiJI TOTCHIIMHOTO KOHTpareHTa JOKa3iB pPeallbHOCTI
3MIIHCHEHHSI HUM TOCTIOJapChKOT TisITbHOCTI, 30KpeMa HOro 3aCHOBHHUIIBKHX Ta 1HIIIHX
JIOKYMEHTIB; BU3HAYCHHS B JIOTOBOpI OOOB’S3KOBMX TapaHTid 3 OOKYy KOHTpareHTa
to1m0). ToOTO y BUMAIKy BUSBJICHHS [TOJJATKOBUMH OpTaHaMU TOPYIICHHS B JIISTHHSIX
TUTATHUKA Y CYJi (PaKTHYHO CaM IJIATHUK MTOBUHEH JIOBECTH BiJICYTHICTh BUHU Y CBOIX
ISTHHSX.

binmpme Toro, IlomatkoBuii komekc YKpaiHM HE MICTHUTH YITKOTO BH3HAYCHHS
MOHSATTS «BUHA», OJHAK YMOBH, 32 SIKUX 0C00a BU3HAETHCS BUHHOI, BUKIIAJICHO Y
ct. 112 sraganoro Koaekcy. Bonu nepenbadarors, 110 0c00a BU3HAETHCS BUHHOIO
Yy BUMHEHHI ITOJIATKOBOTO MPAaBOTOPYIICHHS, KOJIM Oy/e JOBEACHO, 10 BOHA MOTJa
notpumatuca HopM IlonatkoBoro konekcy Ykpainu [1], ajne He 3acTocyBasia JOCTaT-
HIX 3aX0/iB JUISI 1[bOTO.

BopHowac 3ayBa)knmo, 110 BXKUTI TUIATHIKOM TOAATKIB 3aXO/IH 100 JIOTPUMAHHS
«HOPM TIOJTATKOBOTO 3aKOHOJIABCTBA BBAKAIOTHCS JIOCTATHIMH, SIKIIO KOHTPOJFOHOYHI
opraH He JIOBeje, 10 BYMHSIOUM TEBHI Jii a00 JIOMyCKarouu O€3/isUIbHICTh, 3a sKi
nepeadadeHa BiaIOBIAaIbHICTD, TUIATHUK ITOATKIB MisSB HEPO3YMHO, HEAOOPOCOBICHO Ta
0e3 HaexxHoi 006avyHoCTi (203. 2 1. 112.2 c1. 112 INogaTkoBoro kojiekcy Ykpainm» [1]).

OTKxe, MO’KEMO BUILUTUTH JIBi TPYITH YMOB, III0 BU3HAYAIOTH BUHY 0COOH, B KOHTEKCTI
ct. 112 TlomatkoBoro komekcy Ykpainu. [lo-mepmre, e 3’sicyBaHHS MOXKITUBOCTI
JOTPUMAaHHS MOTEHIIHHO BHHHOIO O0COOOI0 HOPM IMOJATKOBOTO 3aKOHOJIABCTBA, ajie
HE BXKUTTS TaKOl 0co0O0I0 JIOCTATHIX 3axoJiB st nboro. Ilo-mpyre, 1e qoBeaeHHS
ITOJATKOBUM OpPraHOM Ti€i 0OCTaBHHM, IO BYMHSIIOYH TIEBHI 1ii a00 OE3TisIbHICTS,
3a ski [logatkoBUM KoJeKcoM YKpaiHM BCTAHOBIICHO BiAIOBINANIbHICTh, TUIATHUK
MOJATKIB JIisIB «HEPO3YMHO, HEOOPOCOBICHO Ta Oe3 Hane)HO1 06aqHoCTI» [1].

bepyun no yBarm HaBeneHe Ta mosuiito [‘omoBuoro ympasuinas IIC B
OpnechbKiil 00s1acTi 3 LOTO MUTAHHS [4], MOKEMO 3a3HAYUTH, IO CaME MOIKJIMBICTh
0co0U IOTPUMYBATHUCSI HOPM, 3a MOPYLICHHS SKuX [oIaTKOBUM KOAEeKcOM YKpaiHH
repen0aveHo BiAMOBINANBHICTD, aje GakTHIHE iX HEAOTPUMAHHS IUIIXOM BUNHEHHS
IiiA, sIKi MOKYTBh OyTH OLIIHEH1 CyJIOM SIK HEpO3yMHi, HeTOOPOCOBICHI Ta 6€3 HaJIeKHOT
obadHOCTi (BpaxOBYIOUM JIOBEJCHICTH TaKOro (akTy IOAATKOBHM OPraHOM) €
MiATBEPKEHHSAM BUHH O0COOM Y 37iiICHEHH] TIOJJaTKOBOT'O TIPaBONIOPYIIICHHS.

VY Bunanky skmo oprad JlepaBHOI MOAATKOBOI ciykOu YKpaiHM HE JOBEE,
0 y IJIaTHUKA MOJATKIB Oylla MOIMBICTH JoTpuMarucsi HopMm [lomaTkoBoro
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KOJICKCY YKpaiHu, IpOTe BiH HE BXKHB JIOCTATHIX 3aXOJIiB MO0 iX JOTPUMAHHS, TO

TaKA{ TUTATHUK HE MOXKE€ OYTH TPUTSATHYTHA O BiJNOBINAIBHOCTI 3a MOPYIICHHS
ITO/IATKOBOT'O 3aKOHO1aBCTBA BiAMOBINHO 10 1. 112.7 cT. 112 Kogekcy [1]. Bonnouac,
TOJIOXKEHHS 3Ta/IaHOTO MYHKTY 3aCTOCOBYIOThCS JIMIIIE Y TOMY BUIIAJIKY, KOJIU YMOBOIO
3acTOCyBaHHS (hiHAHCOBOI BiAIMOBIAANBFHOCTI 32 BYMHEHHS MOJATKOBOTO IPABOIIOPY-
IIICHHS € HAasIBHICTh BUHU TUIATHUKA TIOJATKIB.

[IpornecyanbHuii MOPSIOK JOBEACHHS 00CTaBUH, 3a SIKUX 0 OCOOM MOXe OyTH
3aCTOCOBaHO 3axonu (hiHAHCOBOI BIATIOBIMANBFHOCTI 332 BYMHEHHS II0JJATKOBOTO
MIPaBOIIOPYIICHHS, B MEKaX CYJI0OBOTO IMPOBAIKCHHS PETYIFOETHCS TIIABOKO 5, a TAKOXK
crarrero 283 Kozekcy aaMiHiCTpaTHBHOTO CYA0YMHCTBA [5].

3ayBaxXMMoO, IO y IOJAaTKOBUX NPAaBOBIAHOCHMHAX [i€ MPHHIUM IPE3yMITIii
MIPaBOMIPHOCTI pillleHb IUIATHHKA MOJAaTKy, nependayenuid nm. 4.1.4 m. 4.1 ct. 4
[TonaTkoBoro koaekcy Ykpainu [1], CyTHICTh SIKOTO TOJISITAE B TOMY, 1110 BCl CYMHIBU
I0JI0 HASBHOCTI OOCTaBHMH, 3a SKHX JI0 OCOOM MO)Ke OYyTH 3aCTOCOBAHO 3aXOJU
BiJIMOBITaJIbHOCTI, TAyMa4aThCsi HA KOPUCTH TaKO1 0COOU.

Takum yuHOM, O0OB’SI30K JOBEIEHHS BHHHU 3TigHO 3 [logaTkoBUM KOJIEKCOM
Ykpainu oKiIaieHo Ha MOIaTKOBUH OpraH, 0e3 371IICHeHHS SIKOTO0 /10 0COOH HE MOXYTh
OyTH 3acTOCOBaHI 3axoau (PiHAHCOBOI BiAMOBIJAILHOCTI 32 BYMHEHHS MOJATKOBOTO
MIPaBOIOPYIIECHHS, /I KBasTi(hikallii SKOro yMOBOO € HasIBHICTh BHHHU.

Pasom 3 TiM, HEOOX1aHO mam’sitaTH, 110 3rigHo 3 m. 109.3 ct. 109 ITogaTkoBoro
KOJIeKCY YKpaiHu, 000B’I3KOBOIO YMOBOIO 3aCTOCYBaHHsI /10 000U 3aX01iB (DiHAHCOBOT
BIJINIOBIIAJIBHOCTI 3@ BYMHEHHS [0JJATKOBOIO IPABOIIOPYIICHHS € JIOBEJACHHS
[TOJIATKOBUMH OpraHaM¥l BHHHU TUTATHUKA TUTBKH Yy BUNAJKAX, BU3HAYEHUX ITyHKTOM
119.3 crarti 119, myakramu 123.2-123.5 crarri 123, mynkramu 124.2, 124.3 crarti
124, nynkramu 125-1.2-125-1.4 crarti 125-1 3a3nauenoro Kogekcy [1].

ToOTo0 y Beix iHIUX BUTaAKaX, BU3HaUeHUX [lomaTkoBUM Ko/iekcoM Ykpainw, 3a
sIKi BCTAHOBIICHO (hiHAHCOBY BiJIIIOBiIaIbHICTh, 000B’ 130K JIOBE/ICHHS BUHU IJIATHUKA
Ha IOJIATKOBI OpraHM He MOKiaaeHui. [licTaBor /I 3aCTOCYBaHHS 10 IIATHUKA
3axofdiB (hiHAHCOBOI BIAMOBINATLHOCTI € BUKIIOYHO HE TOTPUMAHHS HHM HOPM
[TogaTtkoBoro xoaekcy Ykpainu [1].

3a3Ha4nMo TakoX, mo 3rigHo 3 1. 109.3 cr. 109 [TomarkoBoro kogekcy YkpaiHu
[1], stkuit M7 BKe 3rayBajii BHIE, 000B’ I3KOBOIO YMOBOIO 3aCTOCYBaHHS (hiHAHCOBOT
BiJIMOBITaJIbHOCTI 32 BYNHEHHS TIOATKOBOTO MTPABONIOPYIIICHHS € HASBHICTh YMUCITY B
JisIX 0coOM y BUMaJKax, nependaueHux myHkToM 119.3 crarri 119, mynkramu 123.2-
123.5 crarri 123, nynkramu 124.2, mynkramu 125-1.2-125-1.4 crarti 125-1 Konek-
cy; mono kBamidikauii IiTHHS TOpYyIIHUKA 3a MyHKTOM 124.3 crarti 124 — HeoOxin-
HOIO O3HAKOIO TaKoi KBaJidikamii € BAMHEHHS MOPYIICHHS MOBTOPHO npoTtsiroM 1095
IHIB 200 X HasBHICTH MPHYWHHO-HACIIIKOBOTO 3B S3KY, SIKHU Tependavae, mo JisH-
Hs1, epeadadeni m. 124.2 cr. 124, «npu3Benu 10 NPOCTPOUYCHHS CIUIaTH TPOLIOBOTO
3000B’s13aHHs Ha CTPOK Oinbiie 90 kaneHaapHux aHiB» [1].

Takum YwHOM, KBaNiiKyIOUHMMH O3HAKaMH IIOJaTKOBOTO MPaBOMOPYIICHHS
€ BYMHEHHS OCOOOK0 JIisSIHHS YMHCHO, TOBTOPHO a00 3a HAasBHOCTI MPUYUHHO-
HACJIIIKOBOTO 3B’SI3Ky MK JISIHHSM 1 HOrO HACJIiIKaMu.

[lonaTkoBuii Kojmekc YKpaiHM HE MICTHTh NPSAMOTO BU3HAYEHHS YMHCITY YH
YMHCHOCTI JIiSTHHSI, OJTHAK TaK CaMoO SIK 1 3 TIOHSATTSIM BUHH, PO3KPHBAE 3MICT YMHCITY.
Taxk, 3rigso 3 m. 109.1 ct. 109 [TonaTtkoBOro KoJieKCy YKpaiHU «JIisIHHS BBaXKAIOThCS
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BYMHEHUMH YMHCHO, SIKIIO ICHYIOTh JIOBE/ICHI KOHTPOJIIOIOYMM OPraHOM OOCTaBHHH,
SIKi CBIZ[9aTh, 10 TUTATHUK MTO/IATKIB YaBaHO, IIJIECIIPIMOBAHO CTBOPHB YMOBH, SIKi HE
MOXKYTh MATH 1HIIOI METH, KPiM SIK HEBUKOHAHHSI a00 HEeHaJIeKHE BUKOHAHHS BHUMOT,
ycraHoBlieHnX KojekcoM Ta iHIIMM 3aKOHOJABCTBOM, KOHTPOJb 3a JOTPUMAHHSIM
SIKOTO TIOKJIAJIECHO Ha KOHTPOJIIOI0Ui opranm» [1].

BuHa € XxapakTepHOI0 00CTaBUHOIO il Un Oe3/isIIbHOCTI OCOOH 1 TOJISATAE B TOMY,
o 0co0a MOBHHHA Ta MOXKE TOTPUMYBATHUCSI BCTAHOBIEHUX [101aTKOBHM KOJEKCOM
VYkpainu npaBwi Ta HOpM. HemoTpumanHs 1MX HpaBWil Ta HOPM, y PO3YMiHHI
3a3HAYEHOr0 KOJEKCY, TPAKTYIOThCS SIK YMHUCHI Jii 0cOOM, 110 BU3HAYAIOTH i BUHY
y BYHMHEHHI IIOJIATKOBOTO TPABOIMOPYLICHHS 32 YMOBH JOBEJACHHS IHOTO (aKTy
[OJATKOBUM OPI'aHOM.

Buny ocobu TakoX MOXe MiATBEPIKYBAaTH BUMHEHHS HEIO TPHBAIOYOTO Ta
MOBTOPHOTO TpaBonopymieHHs. 3rigHo 3 m. 111.4 cr. 111 [omarkoBoro komekcy
VYkpaiHu «ocoba BBaXKA€TbCSl TAKOIO, IO BYMHWIIA IPABONOPYILIEHHS IIOBTOPHO,
SKILO BOHA OyJa NpUTATHyTa 10 BiINOBIJaTbHOCTI y BCTaHOBICHOMY MM Konexcom
nopsaxky» [1].

Takox, SIKIIO IPaBOIOPYLIEHHS BYMHSETHCS IOBTOPHO, L€ BIIMBAE 1 Ha
po3Mip (iHaHCOBOI BiAMOBiAAaTBHOCTI OCOOH, SIKA € OUIBII CYBOPOIO y MOPIBHSHHI 3
MOJATKOBUM IPABONOPYIICHHAM, BYMHeHNM Brepine. Crartamu 117, 119, 120, 121,
123, 124, 125% 126, 127, 128 [logatkoBoro Koaekcy YKpaiHu BCTAHOBJICHO 3aXO01
¢iHaHCOBOT BINMOBIJATBPHOCTI 3a MOBTOPHE IOPYLICHHS IUIATHUKAMH MOJATKiB
MOJATKOBOTO 3aKOHO/IaBCTBA.

Tpusatoue npaBonopyweHHs y . 111.5 cr. 111 IlomatkoBoro konekcy YkpaiHu
BU3HAYECHO SIK «Oe3repepBHE HEBUKOHAHHS HOPM LIboro KoieKcy niaTHUKOM ITO/IaTKiB,
SIKUI BUYMHUB TEBHI Jii YU JOMYCTUB OC3/ISUIbHICTD 1 HE BUMHSB MOJANBIINX JIH JIs
HOro yCyHEHHS 10 MOMEHTY BHSIBJICHHS TaKOI'O IIPABOIOPYIICHHS KOHTPOIIOIOUUM
opranom» [1].

Bopnouac 3rigHo 3 3akoHom Ne 466 [2] Oyno po3MIMPEHO KOJO CYO €KTIB,
SIKI IMIJIATAlOTh BiAIMOBIMAIBHOCTI 3a IMOPYIICHHS ITOJATKOBOTO 3aKOHOIABCTBA,
PO3ILIMPEHO 3arajibHi YMOBH 3aCTOCYBaHHs (hiHAHCOBOT BiIMOBIJATBHOCTI, BU3HAUYCHO
00CTaBUHHU, 110 TOM SIKIITYIOTh BiJIOBIIAIBHICTD OCOOH.

BucnoBku i mpomo3uuii. IlpoananizyBaBmm HOpmu IlomaTkoBOTO KOJEKCY
VYkpainu, MU BCTAaHOBHJIH, 110 LEH KOAEKC HE MICTUTh NPSMOrO BU3HAYCHHS BHHU 1
YMHCITY IIPH BUMHEHHI MTOJIATKOBOTO TPABOMOPYIICHHS, OJJHAK PO3KPHUBAE 3MICT IIUX
MOHATH Yepe3 OKPECICHHS YMOB, IKi BU3HAYalOTh BUHY OCOOM Ta yMHCEI B ii AifX 4u
0e31iSUTbHOCTI.

TakuM 4MHOM, 3aCTOCYBAaHHSI IHCTUTYTY BHHH JIO MOJATKOBUX MPaBOMOPYIICHb
Oyno moB’sizaHe i3 mowarkoM il 3akoHy VYkpainu «lIpo BHeceHHs 3MiH /10
[TogaTtkoBoro kojekcy YKpaiHU MIO0 BAOCKOHAJICHHS aJMiHICTpYBaHHS ITOJATKiB,
YCYHEHHS TEXHIYHHX Ta JOTTYHUX HEY3TO/PKEHOCTEH Y TI0aTKOBOMY 3aKOHOJIABCTBI»
[2] Bim 16.01.2021 p., srigao 3 skuMm myHKT 109.1 crtarri 109 IlomaTtkoBoro
Kojiekcy Ykpainu [1] Oyio BUKJIaIeHO B HOBil pefakiiii. 3riHO 3 Ii€l0 PelaKIliero
MOJJATKOBUM TIPABOIOPYIICHHSM CTaJl0 BU3HABATHCH HE POCTO MPOTHIIPABHE JIisTHHS,
a MPOTHIIPaBHE, BUHHE ISTHHS TUTATHUKA TTOAATKY, 0Ci0, MPUPIBHAHUX 1O HHOTO, ITO-
JATKOBUX OPraHiB Ta iX MOCaJ0BHUX YH CIY)OOBHX 0Ci0, iHIINX Cy0’€KTiB y BUIIaIKaX,
npsiMo niependadennx [lomarkoBum kozmekcoM Ykpainu. BomHodac abzan 2 oHOBIte-
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Horo nyHkty 109.1 crarti 109 IlogarkoBoro kojaekcy YKpaiHu BiJIIOBIIHO 10 3a3Ha-

YEHOI'0 BUIIC 3aKOHY BCTAaHOBHUB YMOBH, 3a AKUX ,I[iHHHSI HOpanHI/IKiB IIOJaTKOBOI'O

3aKOHOJAaBCTBA BBAXKAKOTHCA YMUCHUMMU.
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TAX OFFENSE AND ITS QUALIFYING FEATURES

Summary

The article is devoted to the legal analysis of the tax offense concept, as well as the inclu-
sion of the “guilt” institution to the tax offense definition in Ukrainian Tax Code. Attention is
paid to such tax offense’s qualifying features as the committing an act by person intentionally,
repeatedly or in presence of the cause-and-effect relationship between the act and its conse-
quences.

It has been found that the Tax Code of Ukraine does not contain a clear definition of the
“guilt” concept, but it defines the conditions under which person is found guilty. In particular,
two groups of such conditions are highlighted. The first group assumes that a person who had
the opportunity to comply with the norms of tax legislation did not take sufficient measures
to comply with them. At the same time, the second group of conditions for finding a person
guilty of committing a tax offense is the duty of the tax authority to prove that the taxpayer
acted «unreasonably, in bad faith and without due diligence». However, the author emphasized
that for tax authorities, the Tax Code of Ukraine establishes responsibility for committing tax
offenses regardless of the presence of guilt.

Special attention is paid to the characteristics of intent in the actions of a person as a quali-
fying feature of the tax offense.

It has been substantiated that if the tax authority does not prove the fact that the taxpayer
had the opportunity to comply with the tax legislation, but did not take sufficient measures to
do so, such a taxpayer cannot be subject to liability measures for violating the requirements of
the tax legislation.

It has been noted that the confirmation of a person’s guilt can also be the commission of
an ongoing and repeated offense.

It has been established that the institution of guilt for tax offenses began to be applied in
2021, which was connected with the adoption of the Law of Ukraine «On Amendments to the
Tax Code of Ukraine on Improving Tax Administration, Eliminating Technical and Logical
Inconsistencies in Tax Legislationy.

Keywords: tax offense, Tax Code of Ukraine, guilt, intent, taxpayer, tax authority,
controlling body.
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3JI0B;KUBAHHSI IPOLIECYAJILHUMHY ITPABAMU AJIBOKATOM
(HA IPUKJAJI TOCOOJIAPCBLKOIO
TA AJIMIHICTPATUBHOT'O CY/IOUNHCTBA)

Crartsi MpUCBSYEHA JOCTIDKEHHIO MPOOJIEMATUKH 3JOBKHUBAHHS MPOIECyaTbHUMU
MpaBaMy aJBOKATOM Ha MPHKIAAI TOCIIONAPCHKOTO Ta aJMIHICTPATHBHOTO CYIOYHUHCTBA.
OOrpyHTOBaHO aKTyalbHICTh 0O0paHOi TEeMH Ta 3BEpHYTO YyBary Ha (parMeHTapHHA
XapakTep BUCBITJIICHHS BKa3aHOI IMpoOJeMaTHKU B HayKoBil niTeparypi. HaBeaeno mimxou,
oo chOPMYNIIOBAIUCH Yy HAYKOBIM JiTepaTypi Ta CyYIOBIH MNpakTUIN MO0 PO3YMIHHS
MOHSTTSL «3JIOBKMBAHHSI MPOIECYaTbHUMU IPaBaMKy. 3alPOIMOHOBAHO TiJ| 3JI0BKUBAHHIM
MPOIIECYATLHUMH TIPaBaMH aJIBOKATOM PO3YMITH Jiii, [0 BUUHSIOTHCS aJJBOKATOM B paMKax
CYZOBOTO Iporecy Ta (POpMajbHO BiJIIOBINAIOTH HOpPMaM IPOLECYAILHOIO 3aKOHY, IpOTe
HE BIJINOBIAIOTh WOr0 KOHUENTYAIbHUM iZesM, Ta MalOThb Ha METI CTBOPHUTH IEPEIIKOIY
y ISUTBHOCTI Cyny Yd IHIIMX 0ci0. BuokpemiieHO [0JaTKOBI O3HAKH 3JI0BXKHBAaHHS
MpoleCyaIbHUMH TIpaBaMu aJIBOKaToM, a came: 1) oco0a, sika 3JI0BXKHBAE MPOIECYATbHIMH
MpaBaM{ Ma€ CIeMiaJbHUN CTaTyC — aaBOKAaT; 2) HAsSBHICTH MPOIECYaTbHHUX TPaB, SKUMHU
3JI0BXKHMBAE aJ[BOKAT, OOYMOBIIIOETHCSI HAJAHHSAM HHM IIPABHHYOI JOMOMOTH T4 y4acTiO y
CYJIOBOMY IIpoOIieci; 3) MOXKE MaTH HACHIJKOM MPUTSITHEHHS 0 BiAIOBINATBHOCTI HE JIHIIC
aJiBoKara, a i, 10 MPUKIay, aJ[BOKATCHKOT0 00 €HAHHS B SKOMY IpAIlO€ aJBOKaT (PO 10
BXke chopMmyBaiack cynoBa npakrtuka y IlocranoBi BepxoBuoro Cyay Bix 14.07.2022 p. y
cupasi Ne 755/11559/16-11); 4) 3aBmae mIKOIy MPECTHXKY YChOIO IHCTHUTYTY aIBOKAaTYpH.
3anmponoHOBaHO MOMOBHATH 4. 1 cT. 43 [IpaBmir afBOKaTCHKO1 €THKH.

KarouoBi ciaoBa: ajgBokar, ajnBokarypa, npodeciiiHa npaBHHYA JONOMOTra, ajMiHi-
CTpaTHUBHE CYJOYMHCTBO, TOCHOAAPCHKE CYJOYMHCTBO, 3JI0BXKHBAHHS IIPAaBOM, 3JI0BXKWBAHHS
HpoleCyabHUMH NIPaBaMHu.

IMocranoBka mpodiemMu. BiamoBinmHO 10 YMHHOTO MPOIECYaTbHOTO 3aKO-
HOJIaBCTBA 3aBJJAHHSM KOKHOI 3 (DOpM CyIOUMHCTBA € CTIPaBeUINBE, HEYTEpeKEHE Ta
CBOEYACHE BUPIIICHHS CyI0M IIPABOBOT0 KOHMIIKTY 3817151 €EKTUBHOTO 3aXUCTY TIPAB,
cB00OJ Ta iHTepeciB (Pi3MUHUX 0Ci0, MpaB Ta iHTEPECiB IOPUINIHUX OCiO, iHTEpeciB
nepxkaBu. JIOCSTHEHHS IbOTO 3aBJAHHS CTa€ MOMKIJIMBUM 3aBISKH 3aKpPIlICHHIO
3aKOHOJABCTBOM sy repeayMoB. Cepes HUX, 1O IPUKIaRy : 1) IpyHTyBaHHS Cy/I0-
BOTO MPOLIECY Ha IIEBHUX MPUHIUIIAX (BEPXOBEHCTBO MpaBa, 000B’I3KOBICTH CYIIOBOTO

© H. B. /lo6poBoinbcebka, 2024
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pilieHHs1, 3a0e3MeYeHHs ITpaBa Ha anessiiHuN Ta KacalllitHUi Meperisil CIpaBy TOIIO);
2) HaJIJIEHHS! YYaCHUKIB CYIOBOTO TIPOIIECY KOJIOM TPOIECYalbHUX IIPaB Ta 000B’S3KiB;
3) 3akpimnennas Koncruryniero Ykpainu nmpaBa KOKHOTO Ha mpodeciiiHy mpaBHUUY J10-
nomory Toto. [lepenonyn y peanizamii 1Mx Ta iHIIMX TEPEILYMOB CTABIATH IiJl 3arpo3y
YTBEpKEHH: 1/71e1 BepXOBEHCTBA IPaBa Ta HAISKHOTO 3IIHCHEHHS TIPABOCY/IIIS B IepyKaBi.

B pamkax Hamoro gochijpkeHHs yBary OyAe NPUAUICHO 3JI0BXHBAaHHIO
MpolecyalbHUMU TpaBaMu afBokaroM. OOpaHHs came I[bOr0 acIleKTy BKa3aHOi
MpOoOIEMaTHKH 00YMOBITIOETHCS IEKiITbKOMA IPUIMHAMUA: 1) HASIBHICTH HETIOOTMHOKHX
BUIMAJIKIB TAKOT'O 3JIOBKMBAHHS 3 OOKY aJBOKATIB; 2) CYTTEBUN AMCOHAHC Y CYCHUIbHIN
CBIZIOMOCTI, SIKUI BUHUKAE Yepe3 3I0BKUBAHHS TPOLIECYIbHUMH ITPaBaMH aJJBOKATOM,
mo OOYMOBIIOETHCS THM (AaKTOM, IO aTBOKAT MAaE€ OYTH B3ipIIEM TOBEHIHKH SIK
NPEACTaBHUK MPaBHUYOI mpodecii Ta MOBUHEH AOTPUMYBATHCS HE JIMIIEC YHHHOTO
MaTepialbHOTO Ta MpOIecyalbHOro 3aKOHOJaBcTBa, ane i IlpaBuin amBokaTchKoi
€THKH; 3) CTBOPEHHS CYTTEBO1 3arPO3H JIJISl aBTOPUTETY BCHOT'O IHCTUTYTY aJ[BOKATYPH.

3BaKarouM Ha PI3HOMAHITHICTE (OPM CyNOYMHCTBA, HAMH OYJIO NPHUHHATO
PILICHHS MO0 JOCIIHKEHHST BKa3aHOI MpoOJIeMH Ha MPHUKJIAi FOCIOAaPChKOro Ta
aJMIHICTPATHBHOTO CYJOYMHCTBA.

AHaJti3 ocTaHHIX goc/TizKeHb i myOaikaniii. locmipkeHHs HAyKOBO1 TiTepaTypH
CBIUUTH, 10 XO4Ya MPOOJieMa 3JI0BXKHBAHHS MPABOM, Y TOMY YHCIHIi 3JIOBKHBaHHSI
MpOoIeCyaTbHIMHU TIPaBaMH, HE € HOBOIO ISl FOPHINYHOI JIITepaTypH, 11 TOCITiHKEHHS
Mae nemo ¢parMeHTapHuii xapaktep. Jo mnpuxmamy, B. PesnikoBa BuBuana
po0JIeMy 3JI0BXKHBAHHS MMPOLIECYyaIbHUMHE MPaBaMH y rocrogapcbkoMy mporieci [1].
K. T'yproBa y cBOiX AOCHTI)KEHHSIX BUCBITIIIOBAJIa BKa3aHy MMPOOJIEMAaTHKY B pPaMKax
TOCIOJIAPCHKOTr0 Ta IMUBLIBHOTO Tporecy [2]. Y Toii came wac, M. Manenp [3] Ta
C. bazuneBcbkuii [4] aHami3yBaIl BUMAAKK 3TT0OBKUBAHHS MPOIECYATbHIMH [TPaBaMH
B paMKax aJMiHICTPaTHBHOTO MPOIIECY.

HamnenocraTHpoMy piBHI 3HAKIILUIN ONPALFOBAHHS TAKOK ITUTAHHS 1010 37I0BKUBAHHS
MpoLEeCYaTbHUMH ITPaBaMH Oe3M0CcepeHbO aIBOKATOM. Jlesiki acTieKTH IIbOTO SIBHIITY Oyio
BHCBiTICHO B. 3a60poBchknM, A. Crotikoro [5] Ta H. I'epacumayxk [6].

[TooanHOKICTE TPOBEACHUX MOCTIKEHb 1€ pa3 IiJKPECIIOE AKTYalbHICTh
00paHoi TemMu Ta MOTpeOy B 1i BCEOIYHOMY OIPAIIOBAHHI.

MeTo10 CTATTi € KOMIUTEKCHE OCITIKCHHS TEOPETHIHUX Ta TPAKTUIHUX aCIICKTiB
37I0BXXKMBAHHS a/IBOKaTOM NPOLECYaIbHUMU MPaBaMH Ha MPUKJIAIi TOCIOAaPCHKOTO
Ta aMIHICTPaTUBHOT'O CyIOUYHUHCTBA.

Buxnang ocHoBHOro warepiaay. Ilepmr HiK TMepedTH [0 BHCBITICHHS
3JI0BXXKMBAHHS MPOLECYAIbHUMU NpaBaMH aJBOKAaTOM, BBa)KA€MO 3a JIOLIJIbHE 3yIH-
HUTHCS Ha 3’SCYBaHHI 3MICTY TIOHSTTS «3JIOBXXHBAHHS TPOLECYATbHUMH MTPABAMUY.
Tak, O. TumomeHKO 3BepTae yBary Ha BIAJICTh BHU3HAUYEHHS LHOTO MOHSATTS SIK
«YMHCHI HeJJOOpOCOBICHI /i1 yYaCHUKIB IIMBUILHOTO MpOLiECy (a B OKPEMHX BHUIIAJAKAX
— 1 cyay), IO CYINPOBOJUKYIOTBCS TOPYIICHHSIM yMOB 3JIHCHEHHS CY0’€KTHBHUX
MPOIECYaTbHHUX TIPaB 1 BUMHSAIOTHCS JIMIIE 3 BUAUMICTIO peaii3allii Takux Mpas, sKi
MOEAHYIOTBCSL 3 OOMaHOM ILOJO BiJOMHX OOCTaBHH CIPaBH, 3 METOIO OOMEKEHHS
MOJKJIMBOCTI peati3allii i opyIIeHHs paB iHIIHX 0ci0, sSiKi OepyTh y4acTh y CIpasi,
a TaKOX 13 METOI0 TEPEIIKOPKaHHS MisTIbHOCTI Cy/y i3 MPaBHIBLHOTO 1 CBOEYACHOTO
PO3TIISAY Ta BUPILICHHS CIIPABH, SIKi IPU3BOSTH 0 3aCTOCYBaHHS 3aX0/11B IUBIIEHOTO
mpoliecyaiabHOro mpumycy» [7, c. 72].



NPABOBA AEPHABA 342024 ElElEl===IEE|EIE]E

Bapro miaTpuMaTH Tako)X TOYKY 30py, IO TaKi MOHSTTS SIK «3JIOBXKHBAHHS
IpOoLECYaTbHUMH TIPaBAMI», «3aTATYBaHHS IPOIECY» Ta «BUMHEHHS IPOIECyaTbHIX
JUBEPCii» € TOBOJIi Cy0’€KTUBHUMH Ta OLIIHOYHUMHU KaTETOPisIMH, aJKe BUPIIIYIOUH
MUTAHHS 1010 3JIOBKUBAHHS MPOIECyallbHIMHU NPAaBaMH CTOPOHOIO CYJI CTUPAETHCS
Ha BHYTpIIIIHE TIEPEKOHAHHS, SIKE Ma€ IpyHTYyBaTHUCs Ha J0Ka3ax [8, c. 137].

Bkpail MO3MTHBHO, IO MOHATTS «3JIOBXWBAHHS MPAaBOM» 3HAWIIO CBOTO
MOCJTIIOBHOTO BUCBITIICHHS y cyAoBii npakruii. Tak, Bepxoeuuit Cyn y ITocranosi
Bix 08.05.2018 p. y copasi Ne 910/1873/17 3a3HauuB, IO «3JIOBKHBAHHS IPABOM
— IIe CBOTO POAY CIOTBOPEHHS MpaBa. Y IbOMY BUIAIKy ocola HaJae CBOIM AisM
MOBHY BHJIUMICTh IOPHIMYHOI MPaBHWIBHOCTI, BHKOPHUCTOBYIOUM HACIpPaBIi CBOT
IpaBa B IUIAX, K € MPOTHWICKHUMHU THM, IO TIEPECIiAy€e MO3UTHBHE MpaBo» [9]. Y
nofansiomy, y ITocranosi Big 22.05.2019 p. y cnpasi Ne 234/3341/15-u1 BepxoBuuit
Cyn 3BepHYB yBary, mo «(QOpMYIIOBAaHHS «3JIOBKHBAaHHS IPAaBOM» HEOOXiJIHO
PO3YMITH, SIK CYNEPEYHICTh, OCKUTBKH SKIO 0C00a KOPHCTYETHCS BIACHUM TIPABOM,
TO HOTO /is 103BOJICHA, a SKIIO BOHA HE I03BOJICHA, TO CAaMe TOMY BiJIOYBA€THCS BUXI]
3a MEXi CBOTrO IpaBa Ta Jito 0e3 mpaa, «injuria». CyTHICTh 3J0BXKHBaHHS MPaBOM
TIOJIATAaE Y BAMHEHH] YIIOBHOBA)KEHOO 0CO0OTO JTiiA, K1 CKIIAZat0Th 3MICT BiATIOBITHOTO
Cy0’€KTHBHOTO LUBIIBHOTO IMpaBa, HEIOOPOCOBICHO, B TOMY YHCIIi, BCyleped MeTi
Takoro mpasay [10].

Y wmuHynomy pomi BepxoBanM Cymom mpobiemaTthka — 3JIOBKHBAHHS
mporecyaJbHUMH MpaBaMH TakoX 3Hainuia BimoOpaxenHs y IloctanoBi Bifg
27.07.2023 p. y cpasi Ne 910/12713/22. Cyaasmu HalBHUIIOT CyA0BOT iHCTaHIIIT 0YJ10
BHUCIIOBJICHO ITO3HUIIII0, IO 37I0BKUBAHHS IIPOIIECy ATbHUMH [TPABaMU «II€ IpOLieCcyaabHe
MPaBOMOPYLICHHS, SKE XapaKTePU3YETbCS YMHCHUMH HEJOOPOCOBICHUMH iSIMHU
YYaCHHKIB TOCHOJApChKOro mpormecy (iX MpeAcTaBHUKIB), IO MPU3BOJATH
70 TIOPYIICHHS MPOLECYaJbHUX IIpaB IHIIMX YYacHHUKIB MpoLecy, 3 MeTOI0
MEPEIKOIKAHHS TOCTIOIaPChKOMY CY/I0OUMHCTBY, IO € MiICTaBOIO /s 3aCTOCYBAaHHS

CYJIOM MpOIECYalIbHUX CaHKIN (M030aBICHHS MpaBa Ha MPOLECYalIbHY Jil0 a0o
3aCTOCYBaHHSl CYZOM IHIIUX HETaTUBHUX IOPHIWYHHUX HACHIJAKIB, TMependadeHnx
3akoHOM» [11].

OTKe, MOTOKYEMOCS, [0 MEXaHI3M 3JIOBKHMBaHHS MPOIECYaTbHUMHU MTpaBaMu
3BOJIUTHCA JIO TOTO, 110 0c00a, sSKa TparHe JOCATHEHHS IMeBHUX MMPABOBUX HACIIJKIB,
3MIACHIOE TIpoliecyaibHi Ail (03MisUTbHICT) 30BHI «CXOXKi» Ha HOpUAHYHI (akTh 3
SIKUMH 3aKOH TOB’sI3y€ HACTAHHS MEBHUX HACTIiAKIB [12].

3amis Kpamoro po3yMiHHS 3arajlbHOTO 3MICTY TaKOTO SBUINA SK 3JIOBKHBAHHS
MpolleCyaJbHUMH TIpaBaMH, 3BEPHEMO yBary Ha HOro O3HaKd, a came: 1) cy0’ekr
BIJINIOBIIHUX TIPOIECYAIbHUX TPABOBIAHOCHH HAIUICHUI NEBHUMH HOPHIAYHUMU
rpaBaMu Ta 00OB’SI3KaMHU BiATIOBITHO J0 MPOIECYalbHOTO 3aKOHO/IABCTBA; 2) TaKUi
Cy0’€KT 3IIHCHIOE BIITIOBITHI 3JIOBXUBAHHS YMHUCHO; 3) TaKi 3JIOBXUBaHHSI 3/1HCHIO-
IOTBCSI TIIBKH IUISTXOM il Ccy0’€KTa, ane He uepe3 Oe3MisuIbHICTh; 4) 3JII0BKHBAHHS
MpoIeCyaJbHIMH IPAaBaMH HIKOIUTH 3IHCHEHHIO TIPABOCY; 5) 3MiHCHEHHS A1, sKi
CYJl BU3HAUUTH SIK 3JIOBKHUBaHHS TPOIECYATbHUMU MPaBaMHU, IPU3BOAUTS JIO 3aCTOCY-
BaHHS CYJIOM BiJIIIOBIIHUX 3aXOJiB 13 METOI HEJOIYIIECHHS TaKUX 3JIOBKHUBAHb TOIIO
[13, c. 67-68].

Jemro inmuii nepenik o3Hak BUokpemitoe T. [TonssHCbK1iA, SIKUi TPONIOHYE 10 HUX
3apaxoByBatH: 1) IpoliecyaibHi 3JI0BKHBAHHS B1I0YBaOThCS JIMIIIE uepe3 opMasbHe
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3aificHeHHst (pearizalifo) cy0’e€KkTamMH IXHIX IOpPUAMYHHX TPaB 4d O0OOB’S3KiB; 2)
3JI0BXKHMBAHHS MPOIECYATbHIUMHU TpaBaMy Yd OOOB’si3KaMH (i — 3JI0BXKHBaHHS
MIPaBOM) 3aBXK/IM € YMHUCHOIO IMOBEAIHKO; 3) YHACIHIIOK 3JIOBKUBAHHS MPOIECYalhb-
HUMHU [IPaBaMu 4d 000B’sI3KaMU 3aM0/IF0ETHCSI IIKO/Ia CYCIIJIbHIUM BiTHOCHHAM a00 K
CTBOPIOETRCS pealibHa 3arpo3a ii Hacranus [ 14, c. 33].

3ayBa)KUMO, IO MpoOLecyalibHl KOJCKCH MICTSTh MEpeNiK TOro, M0 MOXKe
BBa)KaTUCh 3JIOBKMBAHHSM IMPOIECYaIbHUMH TIPaBaMu, a caMe:

1) momaHHsS CKaprd Ha CyJOBE pIMICHHS, SKE HE IMIIIITae OCKApKCHHIO, HE €
YUHHAM a00 il SKOTO 3aKiH4YMiIacs (BUYepIaHa), MoJlaHHs KIOIOTaHHS (3asBH) IS
BUPIILICHHS MMTaHHS, SKE BXXE BUPIIIEHO CYAOM, 3 BIJICYTHOCTI 1HIIUX MiJICTaB abo
HOBUX 00CTaBHWH, 3asBJICHHS 3aB1IOMO O€3ITiICTABHOTO BiIBOAY a00 BUMHEHHS 1HIITHX
AHAJIOTIYHUX JiH, CIPIMOBAaHUX Ha OE3IiJICTABHE 3aTATYBAHHS YM TEPEIIKOKAHHS
PO3IIISY CIIpaBy YM BUKOHAHHSI CYIOBOTO PIllICHHS;

2) mogaHHs ICKUIBKOX TI030BIB JI0 OHOTO i TOTO caMoro BiamoBigada (BiamoBina-
YiB) 3 THM CaMHM TPEJMETOM Ta 3 TUX CaMUX ITiJICTaB a00 TMOIaHHs JISKITbKOX TI030BiB
3 aHAJIOTTYHUM TIPEAMETOM 1 3 aHAJIOTIYHMX MiJCTaB, a00 BAMHEHHS 1HIIKUX I, METOIO
SIKUX € MaHIMTYJISIIisE aBTOMaTH30BAaHUM PO3TOALIOM CIPaB MiXK CyIJIIMU;

3) momaHHs 3aBiZOMO OE3MiICTAaBHOTO TI030BY, ITO30BY 3a BIJICYTHOCTI TpeaAMETa
cropy a0o y cropi, sIKHii Ma€ OYeBUIHO ITYYHUH XapaKkTep;

4) HeoOTpyHTOBaHE a00 IITy4HEe 00’ €HAHHS MO30BHUX BHUMOT 3 METOIO 3MiHH
MiJICYTHOCTI CIpaBH, a00 3aBiIOMO Oe3MiICTaBHE 3ay4YeHHs 0COOM SIK BiJIOBiada
(criBBiMOBIa4a) 3 TIEFO CAMOIO METOIO;

5) yxJaieHHst MUPOBOI yTOIH, CIIPSIMOBAaHOT Ha IIIKO/TY ITpaBaM TPETiX 0cid, ymmuc-
HE HENOBiOMIICHHS PO 0ci0, sIKi MaloTh OyTH 3aydeHi 1o yyacti y cripasi [15; 16].

3aBepuIylour HaJaHHS 3arajibHOi XapaKTePUCTHKH 3JIOBXKHBAHHS IPOIe-
CyaJbHUMH MpPaBaMH, BBOKAEMO 32 MOXKIUBE MEPEHTH JI0 BUCBITICHHS TaKOTO
3JIOB)KMBaHHS CaMe aJIBOKATOM (IIi SIBUIIIA CITIBBITHOCSATHCS K 3araJibHE Ta YaCTKOBE).

3aciyroBye Ha yBary Touka 3opy JI. [30BiTOBOI 11010 TOTO, 110 «3JIOBKUBAHHS
MPOIECYaTbHUMH TpaBaMH — 1€ (JaKTUIHO OKCIOMOPOH. 3aKOH a00 BUKOHYIOTb, 200
Hi. | Bci 6e3 BUHATKY MpolecyaibHl IHCTPYMEHTH B IbOMY KOHTEKCTI € 3aKOHHUMUY.
Cpoto mnosunito ['onoBa HarmionaneHoi acomiamii anBokariB Ykpainu Ta Pamu
aZIBOKaTiB YKpaiHU MiATBEPDKYE THM, 10 3rinHO 3 [IpaBuiaMu aaBOKaTChKOI €THKH
(nagani — ITAE), y cBoiii npodeciiiHiil IismbHOCTI aABOKAT 3000B’A3aHUI BUXOIUTH
3 mepeBaru iHTepeciB juimie KimieHTa. KpiM Toro, BoHM 3000B’s3yIOTH aJBOKaTa
OyTH HAITOJIETJINBAM 1 MPUHILMIIOBUM Y BiJICTOIOBAaHHI iHTEpEeCiB KIIIE€HTa B Cy/i, HE
MOCTYTIATHUCSI CBOEIO HE3AJECKHICTIO y 3aXMCTi i MpeJCTaBHULTBI MPaB Ta iHTEpeCiB
KJIIEHTA, TOOOIOYUCH TIOTIPITUTH CTOCYHKH 3 cyusamu [17].

Sk Hamu Oy110 3a3HaYEHO paHilie, MpoOIeMaTHKa 37I0BKUBAHHS ITPOIIECyATbHUMHI
MpaBaMH aJIBOKATOM HE 3HaWIIUIa KOMIDIEKCHOTO ONpAIOBaHHS, MPOTE ICHYIOThH
MEBHI JIOCHI/DKCHHS, SIKI MOXYTh CTaTh Oa3ucoM JUisl OUTbII MOTJIHOJCHOrO
BHCBITJICHHA I1i€l mpobiemu. Tak, Ha mymky H. I'epacumdyk, mig «370BKHBaHHSIM
MPOIECYaTbHUMHU MPaBaMH aJIBOKATOM» MOYXHa PO3YyMITH «BCTAaHOBICHHH CIIiIYUM
cymaero (CyaoM) pi3HOBHJ NMPOTUIPABHOI MOBEAIHKU aJIBOKATa, SIKUM MOJSrae y
psiMO He 3a00pOHEHOMY 3aKOHOM HEJTOOpPOCOBICHOMY Ta HEPO3YMHOMY [isSHHI, IO
HETPOIOPIIMHO TMEPELIKOKaE (CTBOPIOE 3arpo3y MNEPeIIKOKAHHS) TOCATHEHHIO
3aBJjaHb KPHUMIHAIBHOTO MPOBA/DKEHHS». Y TOW came 4Yac, JI0 O3HaK 3JI0BKHBaHHS
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MpoIecyaIbHUMU MMPaBaMH aBTOPKaA 3apaxoBye: 1) mpsiMo He 3a00pOHEHE 3aKOHOM; 2)
roJisATae y AistHHI (i1 a00 6e3isuTbHOCTI); 3) CynepednTh MPUHIIAITY JOOPOCOBICHOCTI;
4) MUCOHYE 13 MPUHIIMIIOM PO3YMHOCTI; 5) HEIPOIOPIIIHHO IEPEIIKOoKAE (CTBOPIOE
3arpo3y TMepemIkoKaHHs) JOCATHEHHIO 3aBlIaHb KPUMIHAIBHOTO TPOBAKEHHS; 6)
BCTaHOBJICHUH CiiguuM cynnero (cyaom) [6, c. 216].

Hapa3i x BBaxxaeMo 3a MOTpPIOHE BHCBITIEHHS CYJOBOI NPAKTUKH IIOJ0
37I0BYKMBAHHSI MPOLECYATLHUMH TIPaBaMH aJIBOKATOM.

Tak, xoieris cymaiB CXiTHOTO anesAIiHHOTO TOCTIONAPCHKOTO CYAYy KOHCTAaTyBaa,
110 B cyaoBomy 3acizandi 11.03.2019 p. anBokar micist BIIMOBH CYIOM y 3aJJ0BOJICHHI
JEKITBKOX KIIOMOTaHb (TIPO BiAKIAIEHHS PO3TJIISLY CIPaBH, PO 3TYYEHHS 710 yYacTi y
CIpaBi SIK TPETHOI 0COOH, SIKa HE 3asBIISIE CAMOCTIHHUX BUMOT IIOJI0 TIPEIMETA CIIOPY,
1po 00’ €IHAHHS YOTUPHOX CIPAB B OJIHE MTPOBAPKCHHS) 3asBUB BIIB1JI KOJIET1 CY/|IiB,
sika pO3TJIsiae CIpaBy, sKWM OyB 3a3/ajierifib BUTOTOBJIGHUH Ta PO3JIPYyKOBaHHIMA
anesstHTOM. Binsin komerii Oymo Takox 3assieHo 25.03.2019 p. micns BiAMOBH Cy-
JIOM y 3a7I0BOJICHHI KJIOTIOTAHHS aleJITHTa PO BiIKIAJACHHS PO3IISAY CIPaBH. 3 Me-
TOO TIOJIANTBIIIOTO 3amo0iraHHs 3JIOBXKHBAHHIO aJBOKATOM IIPOIECYaIbHUMH IIpaBa-
MH, TIOCTAaHOBUB OKpEeMY yXBasly Ta HanpaBuB ii 1o KuiBcekoi o6macHoi KIAKA [18].

VY cBoto uepry, y Ilocranosi KacamiifHoro aaMiHICTpaTHBHOTO CYIy BiA
07.05.2020 p. y copasi Ne 826/12191/18 niarprmMaB MO3MIIIIO anesAIIHHOIO Cyay
IIOI0 3JIOBXKHBAaHHS TIPOIECYATbHUMH TpaBaMu aJBOKaTOM. Tak, MpeCcTaBHUK
I0/1aB 3as1BY MPO BiJBiJ BCymneped npunucaM 4. 3 cT. 39 Konekcy agmiHiCTpaTHBHOTO
CYJIOYMHCTBA YKpaiHU OLIbII HiK Yepe3 JecsTh THIB 3 JHA OTPUMAHHS OCTaHHIM
yXBall TPO BIAKPUTTS TMPOBAJDKCHHS Yy CHpaBi, a TaKOX IiJ Yac TPOBEICHHS
MEepUIOTo CY0BOTrO 3aciianHs. Bka3zani aii npeacTaBHrKa Mo3uBaya anelsiiHui cy g
0OIpYHTOBaHO BU3HAB TAKUMH, SIK 3JIOBKHMBAHHS MPOLIECYyaTbHUMHY ITPABAMH, 13 UUM Y
MTOAANTBIITOMY TTOTOAFIINCEH CYII KacamiiHoi incrantii [19].

3ayBaXMMO, 110 HasBHI BUMAJIKH 3JIOBXHBAHHS IPOIECYaTbHUMH IIPaBaMH
aJIBOKaTOM He CIpsSMOBaHi Oe3mocepeHbo Ha cyto abo cya. Tak, BigoMmuii BUNIaiok,
KOJIW aJIBOKAT, MPEACTABISIOYM MiA3aXHUCHOro, moaaB 10 OnechbKOro OKpY>KHOTO
aJIMIHICTPaTUBHOTO Cy1y Oijibine 70 MO30BHMX 3a5B 13 YaCTO aHAJIOTIYHUMU BUMOT'aMU
no JlepxaBHoro Om0Opo po3CHifyBaHb Ta HOTO TEPUTOPIATBHOTO YIPAaBIiHHS,
po3TamoBaHoro y micti Muxomnaei. Cyn po3IiHUB Taki 3BepHEHHS SK 3IOBKHBAHHS
MporecyaIbHUMH TpaBaMu. KBamidikamiiHO-IUCIIUIUTIHApHA KOMICisl aaBOKATypH
(mamam — KJIKA) Bupimmna, mo naii agBokara Oylid CpsSMOBaHiI HE Ha pealbHUN
3axXHCT TpaB, cBOOOA Ta IHTEpEeCiB KiIi€HTa, a Oyld IHCTPYMEHTOM IITYYHOTO
CTBOPEHHS BUMMOCTI MpaBoONopylieHs 3 60Ky JlepkaBHOro 010po po3ciigyBaHb Ta
HOro TepUTOPIANBHOTO YIPABIIHHA, UM 1X MOCaaoBHUX Oci0. JlucuurutiHapHa manara
KJIKA 3a3Haunia, mo Taka IopuandHa akKTUBHICTH MMO3WBaYa Ta 00paHuii HUM CTIOCiO
3aXHCTY 1HTEpECiB 0OBHHYBAUCHOTO Y KPUMIHAIBHUX MPOBAKEHHAX HE BiAMOBimae
BHMOTaM YHHHOTO KPHMIHAJIBHOTO IMPOIECYaJbHOTO 3aKOHOJABCTBA YKpaiHH i He
MO’K€ BIUIMHYTH Ha IMPOIIECYalibHI MpaBa Ta 00OB’S3KM KIII€EHTa B MEXaX TOTO YU
1HIIOTO KPUMIHAJIBHOT'O TIPOBAJ)KEHHS.

Buma kBamidikariiifHo-IMCIUILUIIHAPHA KOMICIS aJBOKATypH TaKOX iILIa
JI0 BUCHOBKY, IO il aJBOKaTa CBi4aTh MPO CYTSHKHMIITBO, a caMe: 0araropasosi
3BepHEHHS JI0 CyIy 3 TOTOKHUMH a00 aHAJIOTIYHWMHU TI030BaMU IICJs BHPIIICHHS
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CIPaBU CYJIOM 3 METOIO JIOMOITHCSI HOBOTO PO3IJISIY, BAAIOYHCH 10 MoauQikarii
TpeaMeTa 9H ITiJICTaBH 1M030BY, BBOISYN HOBUX YYaCHHUKIB Iporiecy Toiro [20].

BucnoBku i npono3uuii. [lizcymoBytoun npoBefeHe TOCTIIKEHHSI BBaXKa€MO
3a MOJIMBE 3allpONIOHYBaTH BJIACHE BH3HAYCHHS TMOHSTTS «3JIOBKHBaHHSI
[pOLeCyaIbHUMH [IPABAMHU aJBOKATOM» Ta BUOKPEMHUTH JOAATKOBI HOTrO O3HAKH.

OTxe, Ha HALIYy TyMKY, 3I0BKUBAaHHS IPOLIECYIbHUMH PAaBaMH aABOKATOM € Aii,
1110 BYMHSIFOTHCSI JTBOKATOM B paMKax CyJIOBOTO IIPOIIeCy Ta pOpMaibHO BiIOBIIa0Th
HOPMaM IPOLECYAJIbHOTO 3aKOHY, IIPOTE€ HE BIANOBIAAIOTH HOr0 KOHLENTYalbHUM
i71esiM, Ta MaroTh Ha METi CTBOPUTH MEPELIKOAM y AiSUTBHOCTI Cyly UM 1HIIHUX OCi0.

JlonaTkOBMMH O3HAaKaMH 3JIOBXXKMBAHHS MPOLECYAbHAMHU TpaBaMy aJ{BOKaTOM
BBakaeMo: 1) ocoba, ska 370BKHBA€E MPOIECYATbHUMH MPaBaMUd Ma€ CIeIliaabHuH
CTaTyc — aJBOKaT; 2) HasBHICTh MPOLECYaJIbHUX MPaB, SKUMH 3JI0BXHBAE aJIBOKAT,
00yMOBIIIOETbCST HAJaHHSAM HHUM IPaBHHYOI JOMOMOTH Ta Yy4YacTO Yy CYIOBOMY
mporieci; 3) MOXKE MaTH HACTiJAKOM TPHUTATHEHHs 0 BiAMOBINATBHOCTI HE JIHIIE
aZiBOKaTa, a U, 10 MPHUKIAIy, aJJBOKATCHKOr0 00 €IHAHHA B SIKOMY MPALIOE aABOKAT
(mpo o Bxke chopmyBanack cynoBa npaktuka y [TocranoBi BepxoBHoro Cyny Bix
14.07.2022 p. y cmpasi Ne 755/11559/16-u); 4) 3aBgae mIKOAy MPECTHIKY BCHOTO
IHCTUTYTY aJBOKaTYpH.

Kpim Toro, 3Bakaroun Ha HASBHICTH CY/JOBOi NPAKTHKH IIOJO 3JIOBKHBaHHSI
MpoIeCyalbHIMH TIpaBaMH, BBaKa€MO 3a TOTpiOHe BHeceHHS 3MiH 10 [lpaBwn
aJIBOKATChKOi €THKH, a came J0 4. | cT. 43 BuUKJIaBmM 11 y Takid pemaxiii:
«JloTpuMy0YHCh MPUHIIMITY 3aKOHHOCTI, 8JBOKAT BOJJHOYAC Ma€: Oy TH HANIOJIETJINBUM
1 IPUHIIMIIOBUM Y BiJICTOIOBaHHI iHTEpECiB KIII€HTa B Cy[i, HE MOCTYIATHCS CBOEIO
HE3JICKHICTIO Y 3aXUCTI ¥ MPEICTaBHUITBI MIPaB Ta IHTEPECiB KIEHTA 3 METOIO HE
MOTIPUIMTH CTOCYHKIB 3 CYJJIIMH; y BUITAJKy BUMHEHHS CyJJOM THUCKY Ha aJ[BOKara -
He WTH Ha KOMIIPOMICH, 1110 CyTepedaTh OXOPOHIOBAHNM 3aKOHOM iHTepecaM KIIEHTa;
MOCIIIOBHO JOTPUMYBATHCS NPUHIMITY NPIOPUTETHOCTI IHTEpECiB KIEHTA Tepen
BCiMa IHIIMMU THTEpecaMH i MipKyBaHHSIMH, 10 [TOB’s13aHi 3 BIJTHOCHHAMHM aJJBOKATa
3 cyIoM. Y Toii caMme Jac, He JOIIyCKA€EThCS 3JI0BXKUBAHHSI [IPOLIECYaIbHUMU IIPaBaMuU
a7IBOKATOM.
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ABUSE OF PROCEDURAL RIGHTS BY ADVOCATE (ON THE EXAMPLE

COMMERCIAL AND ADMINISTRATIVE PROCEEDINGS)

Summary

The article is devoted to the study of the problem of abuse of procedural rights by advocate
on the example of commercial and administrative proceedings. The relevance of the chosen
topic is substantiated and attention is drawn to the fragmentary nature of the coverage of the
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indicated issues in the scientific literature. The approaches formulated in the scientific literature
and judicial practice regarding the understanding of the concept of «abuse of procedural rights»
are presented. there are approaches. It is suggested that abuse of procedural rights by an advocate
should be understood as actions committed by a lawyer within the framework of a judicial
process that formally correspond to the norms of the procedural law, but do not correspond
to its conceptual ideas, and are not intended to create an obstacle in the activity of the court
or other persons. We consider the following as additional signs of abuse of procedural rights
by the advocate: 1) a person who abuses procedural rights has a special status — an advocate;
2) the presence of procedural rights, which are abused by the advocate, are determined by his
provision of legal aid and participation in the court process; 3) may result in prosecution not
only of the advocate, but also, for example, of the bar association in which the advocate works
(about which judicial practice has already been formed in the decision of the Supreme Court
dated 14.07.2022 in case No. 755/11559/16-ts); 4) damages the prestige of the entire institute
of advocacy. It is proposed to supplement Part 1 of Art. 43 of the Rules of Advocate Ethics.

As part of our research, attention will be paid to the abuse of procedural rights by the
advocate. The choice of this particular aspect of the specified issue is determined by several
reasons: 1) the existence of rare cases of such abuse by advocate; 2) significant dissonance in
the public consciousness, which arises due to the abuse of procedural rights by a advocate,
which is due to the fact that a advocate must be a model of behavior as a representative of
the legal profession and must comply not only with the current substantive and procedural
legislation, but also with the Rules of Advocate Ethics; 3) creation of a significant threat to the
authority of the entire institute of advocacy.

Keywords: advocate, advocacy, professional legal aid, administrative proceedings,
commercial proceedings, abuse of law, abuse of procedural rights.
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«HETPAJIMLIIIHI» IOBHOBAYKEHHSI TOCIIOJAPCLKUX CYAIB
1100 PO3IJISIAY KJIOMNOTAHb AHTUMOHOMNOJILHOT'O
KOMITETY YKPATHHU ITPO HAJIAHHSI IO3BOJIY HA ITPOBEJEHHS
MEPEBIPOK CYB’E€EKTIB TOCIIOIAPIOBAHHSI, BKJTIOUAIOYU
JIOCTYII 0 NPUMIILEHD, IPOBEJEHHS OTJISIAY,
OIVIOMBYBAHHSI, APEIIT I BUWIYYEHHS] MAITHA

CratTs IprCBsSYEHA TPABOBOMY PETYJIIOBAaHHIO TTOBHOBAKEHB I'OCIIOIAPCHKHX CY1iB I110JI0
HaJIaHHJ JI03BOJIy Ha IPOBEACHHS IEPEBIPOK, HAKIIAAAHHS apeIlTy, BUIyUYCHHS JTOKYMEHTIB Ta
iH(opMaIIii, a TaKOkK OTPUMAHHS TOCTYITY IO IIPUMIIIEHb i CHCTEM SIEKTPOHHUX KOMYHIKAIii
cy0’€KTIB rocroiaproBaHHs, 00’ €lHaHb, OPTaHiB BIIaJI1, OPraHiB MiCIIEBOTO CAaMOBPSITyBaHH,
OpraHiB aJMiHICTPaTUBHO-TOCIIONAPCHKOTO YIPABIIHHA Ta KOHTPOIIO 32 KIIOMOTAHHAM
AHTHMOHOIIOIBHOMY KoMiTeTy Ykpainu (nami — AMKY) 3a crarrero 252-1 I'ocriogapcbkoro
MIPOLIECYILHOTO KofIeKCy YKpainu. BuzHadueHo, 1110 0JTHMM i3 HOBOBBEICHb €BPOIHTET pALIITHIX
3MiH 3aKOHONAaBYOi 0a3m YKpaiHH CTaja MOXKIHUBICTh TOCIONAPCHKHUX CYIIB PO3TISAATH
KJIONOTAaHHS AHTHMOHOIIOJIBHOTO KOMITETy YKpaiHH II0JI0 MPOBEICHHS IEPEBIPOK CyO €KTIB
TOCIIOJIaPIOBAHHs, HAKJIQJIaHHS apemTy, BWIYYEeHHs JAOKYMEHTIB Ta iH(popMalii, a Takox
OTPUMAaHHS JOCTYITy O TPUMIIIEHb i CHCTEM EJICKTPOHHUX KOMYHIKALlid B CIIpaBax Ipo
MOPYIICHHS 3aKOHOAABCTBA PO 3aXMUCT EKOHOMIYHOI KOHKYPEHIIi.

BcraHoBneHo, 110 ITOBHOBaXKEHHSI T'OCIIONAPCHKOTO Cyay pPO3IJSIATH  KIIOMOTaHHS
AHTIMOHOIIOJIBHOTO KOMITETy YKpaiHu 3a crarrero 252-1 T'ocomapchkoro mporecyaabHOro
KOZIeKCY YKpaiHU BHKOHYIOTH POJIb CY/IOBOTO KOHTPOJIIO Ta MAIOTh CTAaTH MPOTHBArOIO 100
3JI0BKUBaHb 3 00Ky OpraHiB AHTHUMOHOIOJILHOTO KOMITETy YKpaiHH.

IIpoanainizoBaHo, 110 JOCTYH 70 CyI0BOI NPAaKTUKK TOCHOAAPCHKUX CYIB MO0 HAJaHHS
JI03BOJTy AHTHMOHOIIOJIBHOMY KOMITETY VYKpaiHM Ha TIepeBIpKy HE € BIIKPUTOIO Ta HeE
iIsirae OMPHITIOHEHHIO B €NIeKTPOHHIN (opmi nporsirom poky. BiamoinHo aHamizyBaTu
peanpHi pe3yIbTaTH TAKHX €BPOIHTETPAIliHIX 3aKOHOAABYMX 3MiH MOIIMBO HE paHiIlIe KiHIIA
MIOTOYHOTO UM TTOYATKY HACTYITHOTO KaJICHAAPHOTO POKY.

3anporoHOBaHO 3MIHM JIO TIOJIOKCHb BITYM3HSHOTO 3aKOHOJIABCTBA, a caMme JI0
I'ocriogapchKOro MporecyanbHOro KoJAeKey YKpaiHU IUISIXOM BKIIFOUEHHS 10 MOBHOBaKCHb
cyais nepmoi incrannii B Po3ain I1I «ITo30BHE npoBayKeHHS» Ta BUKJIIOUYEHHS 3 TOBHOBa)KCHb
anessIiiHUX 1HCTaHIIHN, 11100 YHUKATH IHCTAaHIIHHKUX KOJIi3iH Ta 10 4. 4 cT. 4 3akoHy YKpaiHu
«IIpo mocTyn 10 CyAOBHX DILICHb» Yy YaCTHWHI TEPMiHIB ONPHIIIOAHEHHS yXBal PO HAJTAHHS
npaBa AHTHMOHONOJIBHOMY KOMITeTy YKpaiHM Ha TEpeBIpKy 3 OJHOTO POKYy Ha TEepMiH
3aBEpIICHHS NPOBEACHHS MEPEBIPKH.

KmiowoBi cmoBa: rocrnojgapchkuit  cys, AHTHMMOHONOJIbHMH —KOMiTET —YKpaiHu,
€KOHOMIYHa KOHKYPEHIIisl, J03BiJ Ha MIPOBEACHHS IEPEBIPKH, apeIIT, BUIyYeHHS JOKyMEHTIB
Ta iHpOpMaIlii, TOCTYII O MPUMILICHb.

© B. I1. ITonemnrok, 2024
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IMocTanoBka npo6aemu. 3minu 10 ['ocmogapcbkoro MpouecyaibHOro KOJIEKCY
Ykpainn, mo Hadymm yuaHOCTI 01 ciunst 2024 poky, IpHHECIH HOBY MIPOILETYPY PO3-
IJISITY KIIOTIOTaHb AHTUMOHOIIOIBHOTO KOMITETy YKpaiHH B roCIoAapchkux cynax [1].
30KkpeMa, Ternep rocroiapchKi CylIu BiIIOBIAATUMYTH 32 PO3MIISA KJIOMOTaHb HIONO
IIPOBEICHHS IIEPEBIPOK Cy0’€KTIB rOCIIOAAPIOBAHHS, HAKJIAICHHS apellTy, BUITYYECHHS
JOKyMEHTIB Ta iH(opMallii, a Takoxk 3a0e3MeueHHs JOCTYITy 10 MPUMILIEHb i CUCTEM
CJIEKTPOHHUX KOMYHIKalliii B CIpaBax MpoO TOPYIICHHS 3aKOHOAABCTBA TPO 3aXUCT
€KOHOMIYHOI KOHKYPEHIIi.

Taki «HeTpagMLiAHI» IOBHOBaXKEHHS TOCIOJAPCHKUX CYAIB HampasieHi
Ha CTpPUMYyBaHHs JUCKpeliiiHux mnoBHOBaxkeHb AMKY, skuii BHOBHOBa)XeHUI
KOHTPOJTIOBATH TOTPUMAaHHS 3aKOHOIaBCTBA ¥ chepl KOHKYPEHITI].

[Tpy 1bOMY BayKJIMBUM € T€, 1110 BIPOBAKCHHS TAKOTO MEXaHi3My MiX JepP>KaBHUM
OpTaHOM Ta Cy/IOM HarpaBlieHHH Ha 3a0e3MeueHHs MPUHIKITY PO3/IICHHS BIaI Ta
JMOTPUMAaHHS CHCTEMH IPOTUBArd y 3a0e3MeueHH] B3aeMOIii MK PI3HUMH BIIATHUMHU
CTPYKTYpaMH.

3a3HaueHi HOBOBBECHHS, SIK 3a3HAUYCHO OYJIO B IMOSCHIOBAJbHIM 3aluCIi 10
poekTy 3akony Ykpainu «lIpo BHeceHHs 3MiH 710 AeIKHX 3aKOHOJABYMX aKTiB MIOZ0
BJOCKOHAJICHHS JisUIBHOCTI AHTHMOHOIIOJBHOTO KOMITETy YKpaiHuW» peanizoBaHi
B XOJ1 BHKOHaHHs cTarTi 256 Yromu npo Acoiiaiito, e YKpaiHa B3sja Ha ceOe
3000B’s13aHHS HAOJIM3UTH YKpaiHChKE 3aKOHOIaBCTBO MPO KOHKYPEHIIIIO Ta TPAKTHKY
3aCTOCYBaHHS JI0 acquis communautaire €Bpomnelicekoro CmiBroBapucTBa. Ha
BUKOHAHHsI 3a3HAYEHOTO 3000B’sI3aHHS B paMKax MPOEKTy Twinning eBponeicbKuMH
exciepramu B Oepe3ni 2019 poky pospobieno «llopiBHsITEHO-TIpaBOBUN aHaI3
3akony Ykpainu «Ilpo 3axuct ekoHOMiIuHOi KOHKypeHLil Ykpainu. Pexomenparii
II0JI0 3aKOHOJaBYMX 3MiH» (naii - Gap Analysis), SKMM BH3HAY€HO B SIKii 4acTUHI
3aKOHO/IaBCTBO PO 3aXMCT EKOHOMIYHOI KOHKYPEHIIi1 HE BiJIIIOBi/1a€ €BPOIIEHCHKOMY
3aKOHOAABCTBY Ta HaJAaHO PEKOMEHAALIl 040 HEOOXIAHUX 3aKOHOJABUMX 3MiH IS
ix ycynenns. Gap Analysis Takox 0a3yBaBcsi Ha ocHOBi 3BiTiB OECP (2008, 2016) Ta
FOHKTA/L (2013) [2].

Pazom 3 TUM, HOBOBBEJECHHSI TAKOX IIAKPECIIOIOTh BaXIUBICTh 3a0e3MeUeHHS
MPO30pOCTi Ta 00’€KTUBHOCTI y JisUTLHOCTI Jiep)KaBHUX OpraHiB, 30Kkpema y cdepi
KOHTPOJIIO 32 JOTPHUMAHHSM aHTUMOHONOJBHOTO 3akoHomaBctBa AMKY 3 Goky
rOCTIIOAAPCHKOTO Cyy.

OmKe, TOCII/DKeHHS 1i€1 TEeMHU Ma€ BaXKIIUBE 3HAUCHHS ISl PO3YMIHHSI TIEBHOTO
IIPaBOBOTO OaJIAaHCY B JUHAMIII PO3BUTKY JePKABHUX CTPYKTYP, 30KpeMa B KOHTEKCTI
3a0e3MeyYeHHs] TPaBOBOi CTa0LIBHOCTI Ta 3aXUCTY €KOHOMIUHUX iHTEpECiB CyO €KTIB
rOCTIIOapIOBaHHSI.

AHaTi3 ocTaHHIX gocaimkeHb i myOJikamiii. [InTaHHS TOD0 TTOBHOBAKCHB
TOCHOAAPCHKOTO CyAy PO3IIISAATH KIOMOTaHHS AHTHMOHOIIOJBHOTO KOMITETY
VkpaiHu 1I0M0 NPOBEACHHS TIEPEeBIPOK € MPEIMETOM JIOCTIDKEHHS 0arathox
HayKOBIIiB, 30KpeMa MO)KHa BHIUIHTHA poOoTn Takmx BueHHX Ak: M. C. Cyc mozo
HOPMAaTHUBHO-TIPABOBOTO 3a0€3MeUeHHS JOTPUMAHHS IPaB Cy0’ €KTiB TOCTIOIaPIOBAHHS
IiJ] 9ac MPOBEJICHHS MEePEeBIpOK AHTUMOHOIIOIBHOTO KOMITETY YKpaiHH B KOHTEKCTI
AHTUMOHOITONBHOI pedopmu B Ykpaini; M. B. Cmoboxsuiok, B. B. Xauarpsa
mono ocobnuBocTedl (DyHKUIIOHYBaHHS AHTHMOHOIOJIBHOTO KOMITETY YKpaiHu;
M. 1. XaBpoHntok, O. b. ITickyrnoa, M. M. CepeOpsIKOB 111010 TOCHIICHHS TOBHOBAKEHB
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AHTHMOHOTIOJNILHOTO KOMITETY YKpaiHH Ta CHCTEMY CTPHMYBaHb 3 OOKY CHCTEMH
rOCIIOAAPCHKUX CyiB YKpaiHH.

HesBakatoun Ha  aKkTyaJbHICTb TEMH KOHTPONIO 3a  JOTPHUMaHHIM
AHTHMOHOIIOJIFHOTO 3aKOHOJABCTBA Ta pOJb TOCHOAAPCHKUX CYAIB y ILBOMY
MIpoIIeci, BapTO BiJ3HAYMTH, IO JaHE MHUTAHHS 3QIHIIAETHCS MATOIAOCTIHKCHUM Y
HAyKOBHX KOJIaX. BiZICyTHICTh TOCTaTHROTO OOCSTY JOCIHIKEHB Y IIill 001aCcTi MOXe
YCKJIaIHIOBATH 3p03yMiHHS €()eKTUBHOCTI MEXaHI3MiB KOHTPOJIIO, @ TAKOXK BUSBJICHHS
MOJKJIMBHUX IMPOOJIEM Ta MUIAXiB iX BupimeHHs. Taka cuTyarisi cTBopioe morpedy B
MOJANbIINX HAYKOBHX JOCHIDKEHHSIX Ta aHali3i, CIPsIMOBAaHMX Ha BHBYEHHS PO
TOCTIOIAPCHKHX CYIiB.

Metoio CraTTi € aHami3 IPaBOBOTO PEryNIOBaHHS Ta TMPAKTHYHOI peamizamii
MOBHOBa)KEHb, HA/IAHUX TOCIIOAPCHKUM CYAaM JUIsl pO3IIIS LY KIOIOTaHb, [0 HAAXOASATh
BiZl AHTUMOHOIIOJILHOTO KOMiTeTy YKpainu. JlociiKeHHs [IbOro MEeXaHi3My 3a CTaTTEro
252-1 I'ocriopapchbKOro MpoLECyanbHOI0 KOJIEKCY YKpaiHU 1010 PO3IJIsAY KIONOTaHb
AHTHMOHOMNIOJILHOTO KOMITETY YKpaiHW Mae BaXJIMBE 3HAYCHHS I 3a0€3MeueHHS
€KOHOMIYHOT KOHKYPEHIIii Ta 3aKOHHOCTI B c(pepi rocroNapchKoi TisUIbHOCTI, OCKUTBKH
3a CBOEIO CYTTIO MEXaHi3M HalpaBJieHUH Ha CTPIMYBaHHS MOKITUBOTO CBaBIJIIS 3 OOKY
AMKY Ta pospb rocrnogapchKux CyIiB y BUpILIEHHI TOAIOHUX CIIPaB.

Buxkiaan ocHoBHoOro marepiagy. /o «TpaauuiiHux» MOBHOBaXEHb AHTHMOHO-
MOJBHOTO KOMITETY VYKpaiHW, ILIOJO BUSBJICHHS 3J0BXHMBAaHb MOHOIIOJIBHUM
(T1OMiHYIOYMM)  CTaHOBHILEM, KOHTPOJEM 32  KOHIIGHTpALi€lo  CcyO’eKTiB
rOCIOJIaPIOBAHHsI, 3aXUCTOM BiJI HEIOOPOCOBICHOI KOHKYpEHIll, HEeI[0JaBHO
3aIpoBaKEHUI HOBUI HOPSIIOK 111010 OTPUMAaHHS «CaHKLI1» BiZ TOCIIONAPCHKOro Cy 1y
Ha TIPOBEJICHHS MepeBipKH Ccy0’€KTiB rocrnoJaploBaHHs, 00’ €JHaHb, OpPraHiB BJIAJH,
OpraHiB MICIICBOTO CaMOBpSAYBaHHS, OpraHiB aJMiHiICTPATHBHO-TOCIIOaPCHKOTO
YOPaBIiHHA Ta KOHTPOIIIO; TOCTYIY A0 MPHUMIIIEHb, IHIINX BOJIOiHb, 1HIIUX MiCIb
30epiranHs iHpopmalii, o nepedyBae y BOJOAIHHI Ta/ab0 KOPUCTYBaHHI CyO €KTIB
rOCIO/IapIOBaHHs1, 00’ €IHaHb, OPTaHIB BIIAJIM, OPraHiB MiCIIEBOIO CaMOBPSTyBaHHS,
Opra”iB aJMiHICTPaTHBHO-TOCITOAAPCHKOT0 YIPAaBIiHHA Ta KOHTPOIIO, Ta/abo Ha
BYMHEHHSI OKpPEMHUX MPOLECyaJbHUX [id, nepeqdaueHuX 3aKOHOAABCTBOM PO
3aXHCT EKOHOMIUHOI KOHKYPEHIIii, Y BUTIISIII IPOBEACHHS OTIISTY, OTTIOMOOBYBaHHS
(oneuaryBaHHs), HAKJIAJCHHS apeluTy Ha MaiHO, BUIyYCHHS MaiiHa.

Tak, rocmogapcbKkoMy cyay BiamoBizHo no cratti 252-1 TocmomapchKoro
MpOIIeCyaqbHOTO KOAEKCY YKpalHM HaJaHO TIOBHOBaKEHHS MO0 PO3TISLY
KJIONOTaHb AHTHMOHOIIOJIBHOI'O KOMITETYy YKpaiHM HpO HaJaHHS J03BOJIy Ha
MPOBEJICHHS TEPEBIpKU CYO’€KTIB TOCIOJNAPIOBaHHS, 00’€IHAHb, OpPTaHiB BIAIH,
OpraHiB MICIICBOTO CaMOBpSAYBaHHS, OpraHiB aJMiHiCTPATHBHO-TOCIIOaPCHKOTO
YOPaBIiHHSA Ta KOHTPOIIO, JOCTYITY J0 NMPUMIIICHb, IHIINX BOJIOJiHB, 1HIIUX MiCIb
30epiranHs iHpopmalii, o nepedyBae y BOJOAIHHI Ta/ab0 KOPUCTYBaHHI Cy0 €KTIB
rOCIO/IapIOBaHHs1, 00’ €IHaHb, OPTaHIB BIIAJIM, OPraHiB MiCIIEBOIO CAMOBPSTyBaHHS,
Opra”iB aJMiHICTPaTHBHO-TOCITOAAPCHKOT0 YIPAaBIiHHA Ta KOHTPOIO, Ta/abo Ha
BYMHEHHSI OKpPEMHUX MpOLECyaJbHUX [id, nepeadaueHuX 3aKOHOAABCTBOM MO
3aXHCT EKOHOMIUHOI KOHKYPEHIIii, Y BUTIISIII IPOBEACHHS OTIISTY, OTTIOMOOBYBaHHS
(oneuaryBaHHs), HAKJIAJCHHS apeluTy Ha MaiiHO, BUIyYCHHS MaiiHa.

Taki «HeTpaguUiliHI» MOBHOBAXKEHHS TOCMOJAPCHKUX CYIiB 00 HaJaHHS
JIO3BOJTY 32 KIIOTIOTAHHSMH AHTUMOHOIIOJIBHOTO KOMITETY YKpaiH! Ta HOBHI MOPSI0K
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it AMKY nyxe cXoxi 3 MOBHOBOKCHHSIMH CIIITYOTO CYJIJI Ta TOBHOBAXCHHSIMU
MIPaBOOXOPOHHHUX OPTaHiB i1 9ac JOCYIOBOTO PO3CIiAyBaHHS, ajie TO3B1I HaJaBaTHuMe
HE CHiAYUHA cynis, K y BUIAAKy JOCYIOBOTO PO3CIiAyBaHHA y KPHUMiHAJIbHHX
CrpaBax, a CyJisl TOCIIOAPChKOTO CYAY.

Pazom 3 TiM, Takuit MeXaHi3M peatizallii HOBOTo MOPSAKY MOBHOBakeHb AMKY
MOJKJIMBUH TiJABKH MICJIsSE OTPUMAaHHS JA03BOJIy TOCIOAAPCHKOTO CyNy, IO BHKIIOYAE
peadizanito noBHoBaxkeHb AMKY Ha BiiacHmii po3cy 1. be3yMOBHO 1ie BiIKpHBa€ MIISX
10 GOopMyBaHHS HOBUX MIXOJIIB 1 MPAKTHK, SIKi 1 BU3HAYATh JI€BICTh MOMEPETHHOTO
CyJIOBOT'O KOHTpOITtO 32 Aisimu AMKY.

Hanymky 1. 1. KoGenp 1ie BaxkmiBHiA KPOK Y BIPOBAKEHHI €)EeKTHBHOTO MEXaHI3MY
KOHTPOJITIO 32 MOPYIIEHHSIMH 3aKOHOAABCTBA MPO 3aXUCT €KOHOMIYHOT KOHKYPEHIII].
HoBi moBHOBakeHHSI CHPHUATUMYTh HiJBUIIEHHIO MPO30POCTI Ta PIBHOCTI mepen
3aKOHOM Yy cdepi MiIpUEMHUITBA, COPUSIOYH CTBOPEHHIO KOHKYPEHTHOCIIPOMOXKHOT
Ta CIPaBEIINBOI €KOHOMIYHOI cucTeMu [3].

B pos3pi3i nmaHOro mnWTaHHSA, JOPEYHO 3rajlaTH OCHOBHY METY MAisUTBHOCTI
AHTHMOHOIIOJILHOT'O KOMITETY YKpaiHu Ta BKa3aTH, [0 AHTHUMOHOIIOJIBHHIA KOMITET
VYkpainu € yCTaHOBOIO JepKABHOTO PIBHS 3 OCOOIMBHUM CTATyCOM II0/I0 3a0€3MeYeHHS
3aXHCTy KOHKYPEHLI1 B TOCIOAAaPChKii cdepi Ta y ramysi Aep:KaBHUX 3aKyIiBenb [4].

Sk 3a3nayarore M. B. CnoGozasiatok ta B. B. XauartpsiH, B yMOBax pHUHKOBOI
€KOHOMIKH BRXKJIUBOIO (DYHKITIEIO IepKaBH € 3a0€31eueHHs KOHTPOITIO 33 30epeKEeHHAM
KOHKYPEHTHHX YMOB 1 PO3BUTKOM KOHKYPEHTHOT'O CEpeIOBHIIA Ha PI3HUX PUHKaX.
AHTUMOHOTIOIBHUN KOMITET YKpaiHH BiJirpae KIIHOYOBY posib y (opMyBaHHI Ta
peauizamii gep:kaBHOT MOJITHKH y cdepi KOHKYPEeHIlii, Malo4YH CHemiaJbHIi CTaTyc
[5, c. 232].

B Toti ke yac, BUIAETHCS TOPEUHHM, 110 Y TIepio il BOEHHOTO CTaHy Ha TePUTOPIi
VYkpainu Ta IpU3yNHUHEHHS MepeBipOK Cy0’€KTIB rOCIIOIapIOBaHHS YIIOBHOBAKCHUMHU

Ha e ACPKaBHUMHU CTPYKTYpaMH, caMeé AHTHMOHOIIOJILHUHM KOMITET YKpaiHH Mae
MPaBo Ha MPOBEJICHHS IEPEBIPOK 1010 JOTPUMAHHS JOOPOUYECHOCTI Y KOHKYPEHTHHX
BiIHOCHHAX, OJHaK HE MO)XHA JIMIIATH HAa CaMOPETYIIOBaHHS TaKHi cepilo3HHI
MeXaHi3M BIUTUBY Ha Oi3Hec, SIK MepeBipkU 3 OOKY AHTHMOHOIIOJIBHOTO KOMITETY
VYkpainu, TOMy TOpEUHHM € 3aKOHOAABYE 3aKPIIICHHS BayKEJI0 CTPUMYBaHHS — 4epe3
KOHTPOJIb TOCTIOJIAPCHKOTO CYITY, & CaMe: HasBHICTh CYJIOBOTO PIIICHHS.

VY cBoix mpawgx M. 1. Xaspontok, O. b. ITickynosa Ta M. M. Cepe0psikoB Baio
BU3HAUWIIM, IO TOCHICHHS (QYHKIIH AHTUMOHOIMOJBHOTO KOMITETy YKpaiHu 0e3
rapaHTii HOro MOBHOI aBTOHOMIi Ta BiAMOBIIATBHOCTI, 30KpeMa Tepe] MO THIHUMHA
CHJIaMH, MOJKE IMPHU3BECTH A0 ONOpPY HOBUM 3aKOHOAABYMM iHimiaTUBaM y cdepi
pedopMyBaHHS aHTUMOHOIOJBHOIO, AHTHUKOPYIIIAHOTO Ta AaHTHUOJIrapXiuHOTO
3aKoHOmMaBcTBa [6, ¢. 125]. Takoxx IIe MOKE CHPHATH 3POCTAaHHIO 3JIOBKHBAHB
PO3LIMPEHUMH TOBHOBRKECHHSIMH SIK 3 OOKy KEpiBHUUTBA AHTHMOHOIIOJIBEHOTO
KOMiTeTy YKpaiHu, Tak 1 3 OOKYy MOJITHYHUX [isf4iB, SIKI MarTh MOXJIHUBICTh
HEKOHCTHTYIIIHOTO BIUIMBY Ha POOOTY KOMITETY.

3 01 ciuns 2024 poxy HabpaB yrnHHOCTI 3aKoH Ykpainu «IIpo BHECEHHS 3MiH 110
JeSIKMX 3aKOHOIaBYKX aKTiB YKpaiHU 110,10 BOCKOHAJICHHS 3aKOHO/IABCTBA ITPO 3aXHCT
€KOHOMIYHOI KOHKYPEHIIIi Ta TisIbHOCTI AHTHMOHOIIOJEHOTO KOMITETY YKpaiHm
(mami — 3akon Ne 3295-1X) [7], skuM BHeceHO 3MiHH, 30Kpema 10 ['ocromapchbkoro
MPOLIECYaTIbHOTO KOACKCY YKpaiHH, 1110 3HAKIILIO CBOE BiIoOpakeHHs y cTtatTTi 252-1
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«Oco0IMBOCTI PO3IIISAY CIIPaBH Y MOPSIKY CHPOIIEHOTO O30BHOTO MTPOBAIKCHHS 32
KIJIOTIOTAaHHAMH AHTHUMOHOIIOJIBHOTO KOMITETYy YKpaiHu, TEPUTOPIaIbHOTO BiIILICHHS
AHTHMOHOTIOJIEHOTO KOMITETY Y KpaiHm».

BinamoBimHO 0 HOBOBBEICHB, MiJICTABAMH JUISl TIOJAHHS AHTHMOHOIIOJBHUM
KOMITETOM YKpaiHu, ab0 WOro TEpHUTOpIaTbHUM BiIIIJICHHAM KJIOMOTAHHS CYAY
PO HaJaHHS T03BOJY Ha MPOBEACHHS MEPEBIPKU € HAasABHICTH X04a O OJHI€T 3 TaKHX
00CTaBHH: PO3IIS 3asB CyO’€KTIB TOCIIOAPIOBAHHS, TPOMaJSH, 00’ €IHAHb, YCTAHOB,
Oprafizarmii mpo MopyIIeHHs X MpaB YHACHIAOK i 9u Oe3MisuTbHOCTI, BU3HAYCHHUX
3aKOHOJABCTBOM PO 3aXHCT EKOHOMIYHOI KOHKYPEHLIi K ITOpYLIEHHS 3aKOHOIaBCTBA;
TIOIaHHSI OPTaHiB BIIa 1, OPTaHiB MiCIIEBOT'0 CAMOBPSITy BAHHS, OpTaHiB aMiHICTPATHBHO-
rOCHO/IAPCHKOTO YIIPABIIIHHS Ta KOHTPOIIIO PO MOPYIICHHS 3aKOHOAABCTBA TIPO 3aXUCT
eKOHOMIYHOT KOHKYPEHLIii; Oe3rocepeiHe BUSABICHHS OpraHaMi, OCaJ0BUMH 0COOaMH
AHTHUMOHOIIOJIBHOTO KOMITETY YKpaiHu, a00 HOro TepUTOPIabHOTO BiUIIJICHHS O3HAK
HOPYIICHHS 3aKOHOJABCTBA IIPO 3aXHCT €KOHOMIYHOI KOHKYPEHIIii; po3Iisia cripas
Npo MOPYIICHHS 3aKOHOJABCTBA MPO 3aXMCT EKOHOMIYHOI KOHKYpEHLii; moTpeda B
niepeBipii iHdopmallii, OTpUMaHO1 y 3B’SI3KY 13 3/1IHCHEHHSIM JIEP’)KaBHOTO KOHTPOJIO 32
JOTPUMAHHSM 3aKOHO/IABCTBA IIPO 3aXUCT EKOHOMIYHOI KOHKYPEHIIi.

Bapro nomartu, mo y KIONOTaHHI MIOAO TMPOBEACHHS MpOLecyalbHHUX [iH,
TaKuX SIK OTNIOMOOBYBAHHS, HAKJIAJCHHS apelTy Ha MailHO Ta BHJIyYeHHsS MaiiHa,
TaKOX 3a3HAYaIOThCS MOKYMEHTH, NpeIMeTH Ta iHmN Hocii iHdopmarii, cuctemu
CJIEKTPOHHUX KOMYHiKaliid, Micus 30epiranHs iH(opmanii, npuMmilleHHs Ta iHOI
BOJIOJIIHHS, IIIOJIO SIKUX MTOJAETHCS KITonoTaHHs. KpiM Toro, 10 KIonoTaHHs A0Aal0ThCS
KOIii JIOKyMEHTIB, IO MiATBEP/PKYIOTh IIJICTABH IS MPOBEACHHS NEPEBIpKU YU
OKpeMHX InponecyanbHux Ai. CyJ po3risgae KIOMOTaHHS y CIPOLICHOMY MOPSIIKY
0e3 TMOBIJIOMJICHHSI YYaCHHUKIB CIIPaBH, BUKOPHCTOBYIOUM Marepiajiy, IO BXKE € Y
crpaBi. 3TiHO 3 KIIOMOTAaHHIM AHTHMOHOIIOIBHOTO KOMITeTY YKpainu abo 3 BIacHO1
iHIIaTUBU CyAy, CIpaBa pPO3IJSIAETHCS B CYAOBOMY 3acifaHHi 3 00O0B’S3KOBHUM
BUKJIMKOM TPEACTAaBHUKIB AHTUMOHOIIOJBHOTO KOMiTeTy YkpaiHu abo i#oro
TEPUTOPIATHLHOTO BiITIICHHS.

lociomapcbkuii cya MoKe po3IIIAaTH KJIOMOTAHHS B CHPOLICHOMY MOPSAKY 0e3
MOBiTOMJICHHS CTOPiH ITPO MaTepiaiH, 110 Bxke € y crpasi. [Ticyis po3risity KiionoTaHHs
CyIl MOXe TIPUHHATH PIIIEHHS PO 3alUIICHHS Horo 0e3 po3risiay, 4acTKoBe abo
MOBHE 33JJ0BOJICHHS, a00 BIAMOBY. SIKIO KJIOMOTAaHHS 3ajJMIIA€ThCs O€3 po3risny,
HOro MO’KHa MOJIaTH MMOBTOPHO TICIIsl BUIIPABJICHHS HEJOJIKIB.

Cya Moke BIIMOBHTH Yy 3aJI0OBOJICHHI KJIOTIOTaHHA, SKIIO HEe OyJI0 OCTaTHBO
OOIpyHTOBaHUX MIJICTaB AJSI MPOBEACHHs MepeBipku ab0 BUKOHAHHS IHIIWX M,
3a3Ha4YeHUX y KJIOMOTaHHi. PillleHHs Cyy MI0/I0 KJIOMOTaHHS MOXe OYTH OCKap»KEeHO
HPOTSTOM II'SITH JTHIB, IPOTE 1€ HE MPU3BOJUTH 0 IPU3YIMHEHHS HOTO BUKOHAHHS.

BaxxnBo Bi3HAUMTH, IO PILICHHS CYIy MO 3aJ0BOJEHHS YaCTKOBE a00 MOBHE
KJIOTIOTAHHS HE ONPUIIIOTHIOETHCS JI0 3aBEPIICHHSI BIIMOBITHUX MPOLECYAILHUX Jil,
3a3HaueHUX y PillleHHi.

BinmoBigHo Taki TepeBipKkM MOBHHHI OyTH TMONEPEIHBO JO3BOJICHI
TOCIOJIAPCHKUM CYJIOM, & OpraHd AHTHMOHOIIOJILHOTO KOMITETy YKpaiHH MaroTh
KOXXHOTO pa3y HaBOJUTH JOCTAaTHE OOIPYHTYBaHHS HEOOXITHOCTI TPOBEICHHS
MEepeBipOK Ta 3A1HCHEHHS BKa3aHUX BHILE MPOLECYalbHUN id, abW OCTaHHI MOTIIN
OyTH JI03BOJICHI CY/IOM.
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VY po3pi3i mporo TBEpIKEHHS BapTo 3BepHYyTH yBary Ha aymku M. C. Cyca,
KOTpUHA CTBEPIKY€E, IO HEOOXITHICTh OTPUMAaHHSA IOTEPEAHBOTO  J03BOIY
rOCIOAAPCHKOr0 Cyly Ha MPOBEICHHS IEPEBIPOK CYO’ €KTIB TOCHOAAPIOBaHHSI B
Teopii Mae 3amodiraTi HEOOIPYHTOBAHOMY BTPYYaHHIO OpraHiB AHTUMOHOIIOJIBHOTO
KOMITETy YKpaiHH B ONEpAiiHy JiSUTBHICTH CYO’ €KTIB TOCIIOIapIOBAHHS Ta OLIBIIOI0
MIpOIO CIPUATH 3a0E3MEUYCHHIO OTPUMAaHHSA IXHIX HpaB HIX KOJM TOCHOJAapChbKi
CyIH TPOAOBXKYBaIM O 3MIHCHIOBATH JHMIIE €X post KOHTPOJb 32 3aKOHHICTIO
MepeBipOK OpraHiB AHTHMOHOIIOJIIEHOTO KOMITeTy YKpaiHu Ta iXHIX MmporecyaabHIX
nit [8, c. 151]. Sk Oynme peani3oBaHMiA TaKWi MEXaHI3M B acIleKTi 3a0e3IMeYeHHS
JOTPUMAaHHSI MPaB Cy0 €KTIB TOCIIOAApIOBAHHS HAa MPAKTHUIl NPOJIEMOHCTPYE dac,
OCKUITBKH TI0 Mipi BUKOPHCTAaHHS OpraHaMi AHTHMOHOTIOJIBHOTO KOMITETy YKpaiHu
Ha/IaHOT'O 1HCTPYMEHTApil0 MPOAEMOHCTPY€E NMPOOIEMH] acreKTH HOBOI'O MPaBOBOTO
peryJoBaHHS NPOBEICHHS NIEPEBIPOK Ta OKPEMHUX MTPOIIECyaTbHUX Jii.

HesBakaroun Ha BHINEBKa3aHi IMO3WTHUBHI MOMEHTH 1 Te, MIO OOTPYHTYBaHHS
MPUAHSTTS TAKOTO 3aKOHOMIPOEKTY OYJIO MPEACTABICHO, SIK BAKOHAHHA 3000B’s3aHb
VYxpainu nepex €C, HasiBHI TIEBHI MpOIecyalibHI 3ayBa)KCHHSI, SIKi MOKYTh BHHUKHYTH
came Ha CTa/lii IpaBO3aCTOCYBaHHS.

Ilepmr 3a Bce, e MWTAaHHS IHCTAHIUWHOCTI, OCKUIBKU cTarTs 252-1 Mae Ha3By
«Oco0JIMBOCTI PO3MIISLy CHPaBU Yy TIOPSIIKY CIPOLIEHOTO MO30BHOTO MPOBAKEHHS
3a KJIOMOTaHHSAMH AHTHUMOHOIIOJBHOTO  KOMITETY YKpaiHW, TepUTOpiabHOTO
BiJUTIICHHST ~ AHTUMOHOIIOJIBHOTO ~ KOMITeTy», aje BHeceHa B Posmin IV
«[lepersin cynoBHX pillieHb, IO € HEIOTTYHUM 1 OPOJPKY€E Oarato MATaHb, HATPUKIIAT:
MACYIHOCTI (TEpUTOPiaIbHOI IOPHUCAMKINI) KIOMOTaHb Ta 3a SKHMH KPHUTEPiSIMU
fi BU3HAUaTH, YM 3a MICLIE3HAXO/PKEHHSIM TepuTopiaibHoro oprany AMKY um 3a
MICIIE3HAXO/DKCHHSIM MaliHa, Yd 3a MICLIE3HaXO/DKeHHIM Cy0’ekta mepeBipku. Jlai,
OCKLITBKH KJIOTIOTAHHS HE € TI030BOM, TO HEe BU3HAYEHE KOJIO YIACHHUKIB Ta iX mpasa. Takoxk
BUHUKAIOTH IUTAHHS 1110/I0 IPAaBOMIPHOCTI BTpYyYaHHsI Yy IPaBO «MUPHOT'O BOJIOAIHHSD) 32
cT. 1 Iepmmoro nporokomy €EKCII Ta muTaHHS TOPSAAKY OCKApKEHHS yXBal.

OKkpemMo BapTO 3ayBaKUTH TPO «3aKPUTICTBHY YXBall TOCMOJAPCHKHUX CYIIIB TPO
HaJaHHS BIJNOBITHUX J03BOiB. Tak, BimnoBimHo 70 cT. 4 3akoHy Ykpainu «[Ipo
JOCTYN JIO0 CYAOBHX pillleHb», OOMEXKEHHs JocTymy 1o o¢iniiiHoro Bed-nopranty
CyIOBOi Biagy YKpaiHM € OOTpYyHTOBAaHMM JIHIIE B pa3i HEOOXITHOCTI 3aXHUCTy
iHpopMalii, sika 3a pilleHHSIM Cyay HiAnsarae KoHQIASHIIHHOCTI y pa3i po3risimy
CTpaBM Ha 3akpUTOMy 3aciganHi. [lyOmiyHuMid nocTynm 10 pillleHb TPO J03BiT Ha
mepeBipKy 3a0e3meuyeThesl 4epe3 OJUH pik Mmicid ix peectpartii [9].

B 3B’513Ky 3 MM, BUHHKAIOTh PU3UKH 3 TOUYKH 30py JAOBIpH TPOMAJCHKOCTI MPH
HasBHOCTI HEIOCTATHHOI MPO30pOCTi i BimkpuTocTi B AisibHOCTI AMKY. OHak Takuit

IMIX1ia MOYKe MaTh ¥ cBoi Hemomiku. Hampukiaz, BiH MOYKE CIPUIMHHUTH 3aTPHUMKH
y pO3TIIsil KJIONOTaHh AHTHUMOHOIOJIFHOMY KOMITETY YKpaiHH, 10, Y CBOIO 4Yepry,
MOJKE BIUTMHYTH Ha €()eKTHBHICTh aHTUMOHOIIOJILHOT'O KOHTPOITIO.

3 iHmoro 00Ky, 0OMEXEHHS IOCTYIY [0 YXBaJI TOCIIOJapCHKOTO CYAY IO/
HaJaHHd AHTHMOHOIIOJLHOMY KOMITETY YKpaiHU mpaBa Ha TEpPEeBipKy MoOxe OyTh
KPOKOM Yy HampsMKy 3a0e3Me4YeHHs OUIbIIOT KOHTPOJIBOBAHOCTI 1 OOIPYyHTOBAHOCTI
Iiif opraHiB BIaIM.

Tax, Ha nymky /1. [Tonkosa, 3aknanena 3akonom Ne 3295-1X ines 3abe3neucHHS
e()eKTUBHOCTI peaizallii «CaHKI[IOHOBAaHMX» CYJIOM 3aXOJiB 4Yepe3 MIBUAKICTh Ta
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YTaEMHHYCHICTh BiJl «ITiJIO3PIOBAaHUX» CYO €KTIB (Uepe3 3a00pOHY ONPHITIOTHEHHS
y 4. 9 cr. 252-1 I'TIK) cBOiM 3BOpOTHIM OOKOM Ma€ BiJICTYI BiI 3acagHUYHX
NPUHIMIIIB TOCIOAAPCHKOTO MPOLECY — AUCTIO3UTHBHICTh Ta 3MaraibHICTh, 110 Ma€
KOMITEHCYBATHCSI 3aCTOCYBAaHHSM TI1JIBUIIICHOTO CTAaHAAPTY JOKa3yBaHHs (Tak, sK LeH
I IX11 3aIpoBaHKEHO, HAIPUKITIAI, BIATHOCHO BUPIMICHHS ITUTAHHS III0OA0 MOKITUBOCTI
MOCTaHOBJICHHSI yXBAJIU PO BIAKPUTTS MPOBaHKEHHS y TaKill CIIpaBi) Ta BAMOTTIUBOCTI
110710 OE3CYMHIBHOCTI 1 TOBHOTH JIOKa3iB, MOJJAHUX Pa30M i3 kionotanHsM [10].

[{omo cipuiHATTS TaKUX HOBUX MTOBHOBAXXEHb CAMUMH CYJISIMU TOCTIOTaPCHKUX
CyJIiB, TO caMe TYT BapTO BKa3aTH Ha MEpIli HEIOJIKM Takoi €BpoiHTerpamii, amxe
CyJUII HE MalOTh HAJICXKHOTO JIOCBI/Ty Ta MPAKTUKH, 110 HEOMIHHO IPU3BEJIE 10 IEBHUX
HEJOMIKIB Ta, MOXKJIMBO, MPSIMHX TOPYIICHh HOPMATHBHHUX aKTiB, IO CTOCYIOTHCS
TaKUX HOBOBBE/ICHb.

Tak, i 9ac Kpyriaoro cToiny «AKTyajdbHI IUTAHHS PO3IIISAY TOCHOJAPCHKUMHE
CyllaMU CIpaB 3a Y4acTIO OpraHiB AHTHMOHOIIOJIEHOTO KOMITeTy YKpaiHW: HOBEIH
3aKOHOJABCTBa», OpraHizoBaHoro KacaumifHUM TOCHOAApCHKHM CYIOM Y CKIaji
Bepxosuoro Cyny Ykpainu 0yJio pe3toMOBaHO, 1110 BBEACHHS TaKuX (QPYHKIINA y Cyau
TOCIMOJIAPCHKOi FOPUCAMKINT € HOBUM KPOKOM, KM BHUMAara€ OoOTOBOPEHHS cepenl
cymmis [11].

Bu3Hatoun axkTyanpHICTh JAHOTO THTAaHHS BKJIMBO 3a3HAYWTH, MO CYyIOBa
CHCTEMa TOCIIOJIAPCHKUX CY/IiB HE Ma€ JOCBITy MO0 PO3TISAY 3a3HAYEHHX CIIPaB,
10 CTBOPIOE JTOJATKOBUI THCK Ha CyAJiB i 0€3yMOBHO MPUBEAE /10 BUKOPHCTAHHS B
npakTulll nojoxenb Koncrutyuii Ykpainu ta pimens €Bponeiicbkoro Cyny 3 mnpas
JIOIWHU, SKI HEPO3PHBHO ITOB’S3aHI 3 MOJOKEeHHsAMH KOHBEHIIT Mpo 3aXWCT IMpaB
JIFOIMHY 1 OCHOBOTIOJNIOKHUX CBOOO/.

3arajioM pO3BUTOK MPABOBOTO PEryJIFOBAHHS B YaCTHHI MOJAIBIIOT rapMOHI3allii
YKpaTHCHKOTO 3aKOHOJIABCTBA 3 €BPOTEUCHKUM, MMPUHHSITTS HOBUX 3aKOHIB Ta aHAJI3
BXKE ICHYIOUMX Ha IpeAMET BiAMOBIAHOCTI MpaBUIaM KOHKYpEHIii, € 000B’I3KOBHUM.
BonHouac ymockoHaneHHsT TOTpeOye mpaBoBe 3a0e3MEUYeHHs IpolecyaabHOT
peautizamii BKa3aHOTO MEXaHi3My.

BucnoBkn i mnpomo3umii. [loBHOBakeHHS AHTHUMOHOIOJBHOTO KOMITETY
VYkpaiHu TMOpIBHIOIOThCS 3 (QYHKIISIMH TIPaBOOXOPOHHHX OpraHiB Yy TPOBEICHHI
JIOCYZOBUX PO3CIiAyBaHb, 10, B CBOIO YEPTy, IPUBEJIO 10 PO3IINPEHHS TIOBHOBAXEHD
TOCIOAAPCHKUX CYJIiB, 0 SIKOTO TOCIOAAPCHKI CyAM SIBHO HE ToToBi. [IpoTe, nosipa
0i3Hecy /10 poOOTH rocroJapChKUX CyNiB YKpainu, y JaHOMY IUTaHHI Oy/ie 3aeKaTh
BiJl TOTO, SIK IIi IOBHOBAYKEHHS Oy/IyTh 3acTocoByBaTHca. Hapasi Hemae indopmartii
PO 3BEPHEHHSI AHTHUMOHOIIOJILHOT'O KOMITEeTy YKpaiHH A0 FOCHOAAPCHKOTO Cy Iy AT
OTpPUMaHHsI JIO3BOJIY Ha TPOBE/ICHHS BUI3HUX ITEPEBIPOK, OCKIJILKY HOBI TOBHOBAKCHHS
JIIOTH JIMIIE JeKiIbKa MicsmiB. OgHaK, OY4E€BUIHO, 10 AHTHMOHOIIOJBLHUNA KOMITET
VYKpaiHu aKTUBHO TOTYETHCS A0 3aCTOCYBAaHHS LIMX HOBHX MOXJIMBOCTEH, TOMY TaKi
3BEPHEHHS MOYKHA OYiKYBaTH HAHOIMKIYUM YaCOM.

Y KOHTEKCTI IHX 3MiH BaXKJIMBA POJIb TOCIIOAAPCHKOTO CYAY, OCKIIBKH CYJAI
Terep MaroTh HOBI NMOBHOBAXECHHS, SIKi BIAKPUBAIOTH LUIIX A0 (OPMYBaHHS HOBHX
miaxoiB i mpaktuk. Lle Moxe OyTH KIIOYOBUM iisi 3a0e3medyeHHs] e()eKTHBHOTO
CyJIOBOT'O KOHTPOJIIO 32 JIiSIMA AHTUMOHOIIOJIBHOTO KOMITeTy YKpaiHu Ta 30epekeHHs
0ayaHCy MK 3aXMCTOM IIpaB HE TUIbKK Cy0’€KTIB FOCTIOAAPIOBaHHS 1 i epeKTHBHOMY
BUKOHaHHIO (DYHKI[Ii aHTUMOHOIIOJILHOTO OpTraHy.
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3 orsiy Ha 11e, TOoTpeOy€e YAOCKOHAICHHS MPOIECyalbHe 3aKOHOAABCTBO LI0/10
BHECCHHSI BIIMOBIAHUX 3MiH Ta KOHKpPETH3allil IHIIUX IOJO0KEHb. 30KpeMa, IIOI0
BiutoueHHs cT. 252-1 mo Posminy Il «Ilo3oBHe mpoBamkeHHs» ['ocmomapcbkoro
MPOLIECYaTIbHOTO KOJIEKCY YKpaiHU Ta BHECCHHS 3MiH JI0 4. 4 cT. 4 3akoHy YKpaiHu
«IIpo moctyn 1o CyIOBHX pIillIeHb» y YaCTHHI TEPMIHIB ONPHIIIOTHEHHS YXBaJ PO
HaJaHHS TpaBa AHTHMOHOIIOJFHOMY KOMITETy YKpaiHM Ha TEPMiH 3aBEpIICHHS
MEePEBipPKH.
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«NON-TRADITIONAL» AUTHORITIES OF COMMERCIAL COURTS
REGARDING THE CONSIDERATION OF PETITIONS OF THE
ANTIMONOPOLOGY COMMITTEE OF UKRAINE FOR THE GRANT OF
PERMISSIONS FOR INSPECTIONS OF BUSINESS ENTITIES, INCLUDING
ACCESS TO THE PREMISES, INSPECTION, SEALING, AREAS
STATEMENT AND EXTRACTION OF PROPERTY

Summary

The article is devoted to the legal regulation of the powers of commercial courts regarding
the granting of permission to carry out inspections, imposing arrests, seizing documents and
information, as well as obtaining access to the premises and electronic communications systems
of business entities, associations, authorities, local self-government bodies, administrative and
economic bodies management and control at the request of the Antimonopoly Committee of
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Ukraine (hereinafter - AMCU)according to Article 252-1 of the Economic Procedure Code of
Ukraine.

It was determined that one of the innovations of the European integration changes to
the legislative framework of Ukraine was the possibility of commercial courts to consider
petitions of the Antimonopoly Committee of Ukraine regarding inspections of business entities,
imposing arrests, seizing documents and information, as well as obtaining access to premises
and electronic communications systems in cases of violations legislation on the protection of
economic competition.

It was established that the powers of the commercial court to consider petitions of the
Antimonopoly Committee of Ukraine under Article 252-1 of the Economic Procedural Code of
Ukraine fulfill the role of judicial control and should become a counterweight to abuses by the
bodies of the Antimonopoly Committee of Ukraine. It was analyzed that access to the judicial
practice of commercial courts regarding the granting of permission to the Antimonopoly
Committee of Ukraine for inspection is not open and is not subject to publication in electronic
form during the year. Accordingly, it is possible to analyze the real results of such European
integration legislative changes no earlier than the end of the current or the beginning of the next
calendar year.

Changes are proposed to the provisions of domestic legislation, namely to the Commercial
Procedure Code of Ukraine by including them in the powers of first instance courts in Section I11
«Claim Proceedings» and excluding them from the powers of appellate bodies in order to avoid
instance conflicts and to part 4 of Art. 4 of the Law of Ukraine «On Access to Court Decisions»
regarding the terms of publication of resolutions granting the right to the Antimonopoly
Committee of Ukraine for inspection from one year to the date of completion of the inspection.

Keywords: commercial court, Antimonopoly Committee of Ukraine, economic
competition, permission to carry out inspection, arrest, seizure of documents and information,
access to premises.
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MPOIIEC CTAHOBJIEHHSI IHCTUTYTY OJJHOPIBHEBOI CTPYKTYPH
KOPIIOPATUBHOI'O YIIPABJIIHHSI B YKPAITHI
TA ICTOPUYHI TEHJIEHIIIi HOI'O PO3BUTKY

Y crarTi IOCHIIKYIOTBCS TEHACHII TOSBH 1HCTUTYTY OIHODPIBHEBOI CTPYKTYpH
KOPIOPAaTHUBHOTO YIPAaBIiHHA B KOPIOPALsX, IO AU HA TEpUTOpii YKpaiHW, MUIIXOM
BUBYCHHS Ta aHaJi3y 3aKOHOJABUMX aKTIiB 1 PEJIEBAaHTHUX HAYKOBUX JOCIIJUKEHb. MeToro
CTaTTi € JIOCHI/PKEHHS TATJIOCTI ICTOPUYHOTO MPOLECY CTAHOBJICHHS IHCTUTYTY OJHOPIBHEBOT
CTPYKTYPH KOPIIOPaTUBHOTO YIPaBIiHHA Ha TepeHax YKpaiHu. Y crarti cdopmynboBaHO
BHCHOBOK, IO TIOSBa OJHOPIBHEBOI CTPYKTYpPH KOPHOPATHBHOTO YIIPABIiHHS BigOymacs
B TOH camMe MOMEHT, KOJM B CTPYKTypi YIPaBIiHHSA KOPIIOPAIi€I0 BIIEPIIEC CHOIYIHIOCS
IBi 0OCTaBHHU: 1) BimgiieHHS y4acTi (BOJIOMIHHS aKIlisIMH) BiJ KOHTPOJIO; 2) IOE€THAHHS
(GYHKIIH ynpaBiiHHS Ta KOHTPOJIIO B OJJHOMY KOJIETiaJIbLHOMY OpraHi, 110 MaB, 3/€0LIbIIOro,
Ha3By «pajia JHMPEKTOpIiB». ABTOPOM BHCHYBAa€ThCs, 110 (OPMYBaHHsS KOJETiaJbHOTO
OpraHy yIpaBliHHsS B KOPIIOpALisiX Ha TepeHax YKpaiHU € JaBHbOIO TPAJAMIIEI0, B TOH 4ac
K (opMyBaHHS KOJICT1aJBbHOTO OPraHy YHpPaBIiHHA 1 KOHTPONIO HE BiOYBaJIOCh HIKOIH aX
no mpuitHATTS 27.02.2022 p. 3akony Ykpaiau Ne 2465-1X «IIpo aximioHepHi TOoBapuCTBay. Y
CTATTI aHANI3YEThCSI ICTOPUYHHMI PO3BUTOK Ta NEPEOCMHCIICHHS KOPIOPATUBHHUX BiIHOCHH,
0 3/iCHIOBAaBCS ITiJ BIUIMBOM (PpaHIly3bKOTO IpaBa, sKMH OyB OOTSHKEHMH HeOaKaHHIM
ypsiny Pocilicbkoi iMIiepii 103BOJISITH THKOPIIOpALiIO 11032 MEKaMH KOHTPOJIO JepKaBH, a
3rofIOM — HEIMOCJIJOBHOIO IIOJIITUKOI PaJsiHChKOI Biaau B cepi KOPIOPaTUBHOTO NpaBa.
ABTOpPOM JOCTIUKEHO ICTOPUYHMN PO3BUTOK HOPM TPO KOPIOPATHBHE YHPABIIHHSA, IO
3MIACHIOBABCSI 1111 BIUTBOM HIMEIIBKOTO TIPaBa, Ta Tisiid B ABCTPO- Y TOPCHKiil iMmepii, 3roqom
[Tonpmi, sSIKi MOMIMPIOBAIN NEBHUH Yac CBil 3aKOHOJIABUMH BIUIMB Ha TEPUTOPiI0 YKpaiHH.
[Ticns BiqHOBICHHS He3amexKHOCTI YKpaiau 24.08.1991 p. HamioHalbHE KOPIIOPATHBHE MIPABO
TIOCITyTOBYBAJIOCH SIK 3a0€3IEUEeHHSIM MTpaBa YYacHUKIB (aKIioHEepiB) HA IHKOPIIOpaIlilo, TaK i
BU3HAUYCHHSIM MEX MPaBOCY0’€KTHOCTI KOPIIOpaLlii, 0 i CTAHOBHUIIO y CYKYITHOCTI ITiJICTaBH
s aknentyBaHHA B 2022 p. OZHOPIBHEBOI CTPYKTYPH KOPHOPATHBHOTO YIIPABIIiHHA.
KirouoBor0 XapakTepHCTHKOIO HAI[IOHAJIBHUX MPABOBUX HOPM PO OJAHOPIBHEBY CTPYKTYPY
KOPIOPAaTHBHOTO YIPABIIHHS aBTOP BBaXKae Oe33aliepeuHe aKIENTyBaHHS HENPUTAMAaHHOTO
YKpaiHCbKOMY MpaBy 1HCTHTYTY B TOMY WOTO BHIJISI, B SIKOMY BiH OyB O(OpMICHHH B psi
kpain 3axigHoi €Bpomny.

KurouoBi cioBa: pana qupeKkTopiB, akilioHEPHE TOBAPHCTBO, TOBAPUCTBO 3 0OMEKEHOIO
Ta JI0IaTKOBOIO BiIIOBITaBHICTIO, i AMTPUEMCTBO.

IlocTanoBka npodaemu. Jlumre B pesynsrati npuduaTTs 27.02.2022 p. 3akoHy
VYxpaiau Ne 2465-1X «IIpo axiioHepHi ToBapruCTBa» B HAI[IOHATHHOMY ITPaBi BIIEpIIe

© 0. B. Cepr, 2024
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3’SIBUBCSl IHCTUTYT OJHOPIBHEBOI CTPYKTYPHU KOPIOPATUBHOTO YIPABIIiHHS (CTATTS
4, posain VIII) [1]. B penakiii Bkasanoro 3akoHy Oyio 3miHeHO [{uBiIbHHI KOJEKC
Vkpainu (crarts 160) [2]. Brepiiie monoKeHHSIMH HalliOHATBHOTO 3aKOHOJaBCTBA
OyJi0 0OMEKEHO TPaBo 3arajibHUX 300piB yUaCHHKIB (aKIIOHEPiB) B aKI[IOHEPHOMY
TOBAPUCTBI MPOJOBXKYBATH YTPUMYyBaTH 3a cO00f0 (YHKIII0 KOHTPONO (ITyHKT 6
[TpukiHIeBUX Ta MEpexXiJHUX IOJOXKEHb, YaCTUHA TpeTs crarTi 4, crarrta 69) [1].
3a3HaueHi HOPMH HAIliOHAJBLHOIO IPaBa OCTATOYHO BIIIIIMIN y4acTh (BOJIOJIHHS
aKIIisIMH, YacTKOI0) BiJ KOHTPOJIO B aKIIOHEPHWX TOBAPHCTBAX, a YyYaCHHUKH
(axkuioHepu) Ha MmiZcTaBi HUX MOXYTh CAMOCTIHHO oOupatu GpopMy pearnizarii Takoro
BiJJIIJIGHHS] — OJJTHOPiBHEBA YM JIBOPIBHEBA CTPYKTYPH KOPIIOPATUBHOTO YIPABIiHHSI.
[Momanpire yIOCKOHAJIEGHHS 3aKOHOJABCTBA B YACTHHI PETYIIOBAHHS MOXKIMBOCTI
OoOpaHHs y4YacHHUKaM{ MiANPHEMCTBA OJHOPIBHEBOI CTPYKTYPH KOPIIOPATHBHOTO
yIpaBliHHS TposBWIOCH y 3MiHI 3akonom Ne 3587-1X Bim 22.02.2024 p.
T'ocriogapebkoro Koaekey Ykpainu (ctartsi 65) [3]. [HCTUTYT OTHOPIBHEBOI CTPYKTYpH
KOpIIOPaTHBHOIO YIPABIiHHA € HOBMM JJIsl MPaBOBOi CHUCTeMH YKpaiHu, a ioro
IMIUIEMEHTAIIisl BiI0YBA€THCS, TAKOXK, B KOHTEKCTI OCMUCIICHHS SIK HOT'0 CYyTHOCTI, TaK
1 TATIIOCTI ICTOPUYHOTO TIPOIIECY HOTO PO3BUTKY.

AHaJji3 ocTaHHIiX nocaimkens i mybuikamiii. 3a ocTaHHI POKH y BITYH3HSHIN
MpaBoBiil Hayll NPUAUICHO JOCTaTHBO YBaru KOPIOPAaTHBHUM BiJJHOCHHAM
(I'. 1O. Cwmipnos, B. I. Lixkamno, I. B. JIykau, 0. M. JKopHokyii Ta iH.), TocTIogapchKii
komreTteHuii opranam xopnopauii (O. B. I'aparonny, A. B. Cuitiox, O. P. Ki6enko
Ta iH.), KopropaTusHomy yrpasiiaHio (I. B. Cnacu6o-®areesa, JI. B. Cimyk Ta iH.).
[lo crocyeTbes AOCTIKEHHS IHCTUTYTY OJHOPIBHEBOI CTPYKTYpH KOPIOPATHBHOTO
yhnpaBiiHHs, HOrO O3HAaK Ta CYTHOCTi, MpPOLECY Ta iCTOPUYHUX TEHICHLIH Horo
CTaHOBJICHHSI Ha TepeHax YKpaiHW, TO Ie 3aIUIIAETHCS 11032 YBAarol HAYKOBIIIB, 1110
3YMOBITIOE€ HEOOXITHICTh Y MOAATBIINX HAYKOBUX TMOITyKaX.

MeTo10 €TATTi € JOCTI/KCHHS TATIOCTI iCTOPUYHOTO MPOLECY CTAHOBIICHHS
IHCTUTYTY OJIHOPIBHEBOI CTPYKTYPH KOPIIOPATHBHOTO YIPaBIiHHS Ha TEpeHax
VYkpainu.

Bukiaax ocHoBHOro wMartepiajdy. Y4YacHHKHM (aKI[IOHEpH), CTBOPIOIOYH
Kopropaito, (GpopMylOTh TaKOX CHUCTeMy II OpraHiB, Sika CTaHOBHTH CTPYKTYpY
KOPIIOPATUBHOTO yripasiinus [4, ¢. 165]. ITix repminom «kopropaitisi» 1. B. Ciacu6o-
@areea Ta O. B. ['aparonny po3yMitoTh Oy/b-sIKi TOCTIONAPCHKI TOBAPHUCTBA, Y SKUX
CTaTyTHUH KariTall NOAUIAETHCS HA YaCTKH, IXHI YYaCHUKH (aKIIOHEPH ) MAIOTh TpaBa
Ha YaCTUHY NPHOYTKY TOBAPHCTBA, HA Y4acTh Ta TOJOCYBaHHS Ha 3arajbHHX 300pax
YYaCHHUKIB (aKLiOHEPiB), TOOTO 1e Oyab-sIKi TOCMOAAPCHKI TOBAPUCTBA, MIONO SIKUX Y
iXHIX y4acHHKIB (aKIioHepiB) BUHHKAIOTh KOPIIOPATHBHI mpasa [5, c. 85; 6, ¢. 29]. Mu
BHKOPHCTOBYEMO TEPMiH «KOPIIOpAIlisDy caMe Y TaKOMY HOTO 3HaYEHHI.

Opranu BTUTIOIOTH TOCHOAAPCHKY KOMIeETeHWito kopmopauii. Ilin Tepminom
«roCmoJiapchka  KOMIICTEHINs» MH pPO3YMIEMO CYKYIHICTH yCiX TIpaB Ta
000B’S3KiB, SIKUMH HAAUISI€ThCs Kopropartis (il opranu), [Uis y4acTi B HUBLIBHHUX
MIPaBOBIIHOCHHAX, a IIi TIpaBa Ta 00OB’SI3KM BUHHUKAIOTB 13 caMOro (akTy CTBOPEHHS
kopropamii (popmyBanus ii opramiB) [4, c. 165]. 1. II. JXKurankin xapaxrepusye
3araipHi 300py ydacHUKIB (aKIliOHEpiB) SK OpraH, M0 Peali3oBY€ BOJICYTBOPIOIOUY
($yHKLII0 Kopriopalii, BAKOHaBYMI OpraH — K Opras, M0 3A1HCHIOE YIPaBIiHCBKI Ta
opranizaniiHi QyHKIii, a HArSIOBY Pajy — SIK OpraH, IO BTUTIOE (PYHKITIFO0 KOHTPOJIIO
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[7, c. 108]. Ha Harry 1ymKy, 3arajibHi 300py Y4acHUKIB (aKIIOHEPIiB) 3/11HCHIOIOTH 00-
ME)XEHY BOJICYTBOPIOIOYY (PYHKIIIFO KOPITOpallii, IeeryodH ii, K i pyHKIiT ynpasiin-
HS Ta KOHTPOJIIO, OpraHaM, sIKi BOHH CTBOPIOIOTh B paMKaX 00paHOi HUMH CTPYKTYpH
KOPIIOPaTHBHOTO YIpaBiiHHs [4, c. 166].

OmHopiBHEBa CTPYKTypa KOPIIOPATHBHOTO YIPAaBIiHHA HEMOXJIHBA 0e3
CTBOPEHHS B KOPIOPaLlii KOJIEriaJbHOT0 Oprany, o 3/e011bII0T0 HA3UBAETHCS PaIOI0
JUPEKTOPIB, SIKMH ToeqHy€e B co0i (QyHKIII ympaBiiHHS 1 KOHTPOIIO, AEJeroBaHi
TakOMy OpraHy ydacHHUKamu (akmioHepamu). [Ipum 1ipoMy, iCTOpUYHHI PO3BHUTOK
KOJICT1aJJbHOTO OpraHy yIpaBliHHS € Ha0araTto JOBHIMM 32 iCTOPUYHHUI PO3BHTOK
KOJIET1aJIbHOTO OpraHy, [0 MOEAHY€E B co0i YIpaBIiHHS i KOHTPOJb OJHOYACHO, alie
PO3BUTOK MEPLIOIO 3yMOBUB CTaHOBJICHHS Apyroro. IlosiBa oqHOPIBHEBOI CTPYKTYpHU
KOPIIOPaTUBHOI'O YHPABIIHHS BifOysnacsi B TOH caMe MOMEHT, KOJH B CTPYKTYpi
YIpaBJIiHHS KOPIOPAILI€0 BIIEpIIE CIONYyYWIOcs JBI OOCTaBUHH: 1) BiJIiJICHHS
y4acTi (BOJOIHHS aKIlisIMH) BiJl KOHTPOJIO; 2) MOeAHAHHSA (DYHKIIH YIpaBIiHHS Ta
KOHTPOJIIO B OJHOMY KOJICTiaJbHOMY Oprasi, II0 MaB, 3/€01IbIIOro, Ha3By «paja
mupekTopiBy. [1osBi Takoro MOMEHTY OOOB’S3KOBO Mae€ Tepe/yBaTH 3a0e3IeUYeHHSs
MPOIeAYpH IHKOPIIOpallii (CTBOPEHHS KOpIiopatlii ik 00’ €THaHHS MaifHa ii yJacHUKIB
(akumioHepiB) 3 METOIO CHUIBHOI AiSTIBHOCTI) Ta PO3AUICHHS IHTEPECiB yYacCHMKIB
(akmioHepiB) i3 iHTEpecaMu KOpIopartii.

ITicns dppaniy3pkoi peBosrortii LluBinsaui Komeke Hamoreona 1804 p. hopmansHo
BU3HAB MOXJIMUBICTH iHKOpmopauii, a TopriBenbHuil kogekc Hamoneona 1807 p.
JISTalIbHO BCTAHOBUB ITPABHJIA ITPO A1SUTbHICTh KOpriopailiii [ 8, ¢. 6]. [1epiie 3akoHo1aBUe
3aKpIIJICHHS aKI[IOHEPHUX TOBapHCTB BimOynock y TopriBenbHOMY KoJEKCi
Hanoneona 1807 p. [9, c. 35-36]. Kopnopauii 6isb1ie He MOTIIHM Oy TH IPEICTaBICHUMHI
cBOiMH BiacHUKamH [8, c. 6]. BoneyTBoproroua (yHKIIisSl B KOPIOpAIisiX Moria OyTH
peastizoBaHa JIUIIE 3arajJbHIMH 300paMyl y9aCHUKIB (aKI[IOHEPIB), CXBAJICHHS OPTaHiB
BJIaJ{ BXKE HE BUMArajaocs JUIsl CTBOPEHHs KOpIopalii, oJHaK iie 30epiranoch ams
3aBEpIIICHHS Mpoliecy ix 3acHyBaHHs [ 10, c. 223]. yHKIIis yHpaBIiHHS JAeeryBanacs
3araJpHUMH 300paMH yYacHHUKIB (aKIiOHEpiB) MUpEKTOpaM (areHTaMm) Ha O3HaKax
TUMYacOBOCTI Ta MOXJIHMBOCTI iX BimctoponeHHs [10, c. 224]. lle mpaBwmiio crano
normoro 'y ®paniiii ta 3a ii MeKaMH, 3aCTOCOBYEThCS CydaCHHUM IPaBOM YKpaiHH.
3romom, B 1867 p. ®@panmis 3MiHWIa ORIy YaCTHHY HOPM IIPO KOPIOpAaTHBHE
VOpaBJIiHHSA B CTOPOHY OiJBIIOrO PO3LIMPEHHS MpaB YYacCHUKIB (AKLIOHEPiB)
[10, c. 225; 11, c. 348]. Takum yuHOM, (hpaHIly3bke KOprmoparuBHe mpaBo y XIX cro-
JITT1 MMOCTYIIOBO PO3BHHYJIO OJHOPIBHEBY CTPYKTYPY KOPIIOPATHBHOTO YIPABIiHHS.

Kopmoparusue npaso I[Ipycii y 1843 p. mix BmimBom TopriBenbHOro Komekcy
Hamoneona 1807 p. TakoX JO3BOJNIMIO IHKOPIOpAII0 aKIIOHEPHUX KOPIIOpaIlii,
3aJMIIMBIIM [IPABO YPsALYy 3aTBEPAXKYBAaTH CTaTyTHI JOKYMEHTH Ta Y3TOIKyBaTH
i3 yyacHHMKaMH (axkumioHepamu) IXHIM 3MiCT, a (YHKIisI KOHTPOIIO 3a OpraHoM
yIpaBIIiHHS Bee ilie OyJia HeBiJIIIbHOIO BiJl 3arallbHUX 300PiB YYaCHHKIB (aKI[IOHEPIiB)
[11, c. 345-347]. Ha nmporuBary (ppaHIly3pKUM TpaBmiiaMm, micis o0’ eqHanas Himeu-
YMHU HIMELbKe KOPIOpaTHBHE NMpaBo 3aKoHOM Tpo kommanii 1870 p. Bu3Hamo HeoO-
X1THUM BCTAaHOBIICHHSI CaMe JIBOPIBHEBOI CTPYKTYPH KOPIIOPATHBHOTO YIPABIiHHS B
Koproparlisix, a 3akoH npo kommanii 1884 p. 3a60poHUB O/HiH 1 Till e 0cobi OyTH B
HaIISA0BIH 1 yIpaBIiHCBKIN pajax oAHi€l KOpropaii, po3IIMPHB Ta 3aXUCTUB MPaBa
yuacHuKiB (akuionepis) [11, ¢. 350-352, 357].
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Orxe, XIX cTOmTTS CTANo nepiogoM cBOOOAM 1HKOPIOpaIii, Aep:kaBu (Ypsiiu)
[IOCTYIIOBO BIIMOBJSUIMCH BiJl CBOiX IIOBHOBAXKCHb 3aTBEPIXKYBaTH CTaTYyTHi
JOKYMEHTH, IlepedupaT Ha ce0e BCIO TOBHOTY, a00 HaBiTh YaCTHHY, BOJICY TBOPIOIOYOT
(GyHKIIT Koprioparliii, TakoX 3aXUCTHIN 3aKOHOABYO MpaBa YYaCHUKIB (aKIIIOHEPIB).
B XIX cromiTTi BimOynHMch CYTTEBI 3MIHH B €KOHOMIIi — OYJIIBHUIITBO BEIHMKHX
MPOMHCIOBUX MiANPUEMCTB, YOMY JYyXKE CHPHUSB PO3BHTOK 3ali3HUI, a Ha
nopo3i XX CTOMTTS BigOyBaBcs MOCTYIIOBHH, ajie CTPIMKHUH TPOLIEC YKPYIMHEHHS
BUPOOHHUITBA — OO’€THAHHS YHCICHHUX MaluX MaHy(akTyp y BeNWKi 3aBOIU
[12,c.1253]. O. B.'aparonuu nepiox kinms XIX — mouatky XX cTOJITh XapaKTepU3ye
SIK TIPOIIEC TIOCTYIIOBOTO TIEPETBOPEHHSI aKI[IOHEPHUX KOpIOopalii i3 00’ eqHaHHS 0ci0
B 00’emHanHs Kamitams [13, c. 51]. X. Benc myxe BIy4HO XapaKTepu3y€e OCHOBHHN
371aM B JUCKYCIii PO KOpIOpaTuBHE YHpaBIiHH, SKUH BigOyBcs Ha movyaTky XX cTo-
JIUTTSI, CTBEPKYFOUH, 10 B XOJi CYTTEBMX 3MIiH B €KOHOMIIIiI Ta MPOMHUCIIOBOCTI BiJl-
OyBCsT KOJIOCATHUN PICT KUTBKOCTI MIHOPUTAPHHUX yYaCHUKIB (aKIiOHEpiB), SKi BHU-
SIBUJIMCSL O€3CHIIl Y CBOEMY BIUIMBI Ha YIPABIiHHS KOPIOPALisIMU, HABITH SKIO BOHU
LbOTO Oa)kasiy, a I1e, B CBOKO Uepry, MOPOIUIIO PO3YMIHHS, 1110 SIKIIIO BOJIOJIHHS YacT-
KOIO (aKIIisIMH) PO3MUBAETHCS, YUACHUKH (aKI[IOHEPH) HE MOXKYTh OiJIbIlIe KOHTPOITFO-
BaTH Kopropaii, a ui GyHKLii BAKOHYIOTb JUPEKTOPH (areHTH), TO IHTepEeCH y4acHHU-
KiB (aKIioHepiB) Ta AMPEKTOPIB (areHTiB) He criBmagarTh [12, c. 1255].

[cTopuuHMi PO3BUTOK HOPM TPO KOPIOpAaTWBHE ymnpaBiiHHA y Ppanrmii Ta
Himeuunni maB 6e3nocepeHii BIUIMB Ha TIPaBOBE CTAHOBUIIIEC KOPIOPALi, 10 1S
Ha TepeHax Ykpainu, sika B XIX Ta Ha mouatky XX CTONITTS Oyja po3[aiieHa Mix
Pocilicbkoro Ta ABCTpO-YTOPCHKOIO iMIIepisMu. B Kopmopalisx, mo 34iHCHIOBaIN
CBOIO TOCIIOJIAPCHKY AiSUIBHICTH HA LIMX TEPHUTOPISX, BKe (hOpMyBalIHCs KoJerialabHi
OpTaHM YIPaBIiHHSA, SKi MaJIM Pi3HY TOCIIOAPCHKY KOMIIETEHIII0, 8 0€3M0CepeTHBOI0
MIPUYMHOIO PI3HUIII B KOMIIETEHIII CTajgo Te, IO Ha POCIMCHKE TOPEBOIOIINHE
KOpIIOpaTHBHE 3aKOHOJABCTBO BIUIMB Masio 37e0inblioro ¢Qpanilyspke mpaso, a
aBCTPO-yropchke Oyiio chopMoOBaHe il BIUIMBOM HiMeNbKOTO pasa [ 14, c. 224].

Pociticbka mopeBomoniiiHa 3aKOHOJaBYa TEXHIKA TaK 1 He CTBOPHIIA BU3HAUCHHS
«opuanyHa ocoba» [15, c. 21]. Takox, pociiicbke JOPEBOIIONIHHE KOPIOPATHUB-
HE TpaBo, 110 PO3BHBAIOCH MiJ BruiBoM TopriBensHOro Konekcy Hamoneona 1807
p., HE BOPOBAAWIO B IUJIOMY THX 3MiH, 10 BinOynuchk y ®panmii B 1867 p., ToOTO
HasBHICTH KOJIEKTHBHOTO OpraHy YIpPaBIiHHS («paja JUPEKTOPiB») B POCIHCHKHX
JOPEBOJIIOLIHHUX ~ KOPIIOpAIlisiX HE 3alpoBa/PKyBallo0 B TAaKHX KOPIIOpAIiIX
OJTHOPIBHEBOI CTPYKTYPH KOPIOPATUBHOTO YIPABIIHHS, TaK CaMoO SK 1, BIIOBITHO,
HENpUTaMaHHOT (paHIly3bKOMY TMpaBy TOTO 4Yacy JBOpiBHeBOi. KopmopaTtusHa
pedopma 1901 p. B Pociticekili imMmepii Maja 0OMEKeHHI BIUIMB Ha KOpIoparlii B
LiJIOMY, TIPOTE JIEII0 3MII[HIIIA TIpaBa YYacHHKIB (aKIiOHEepiB) Ta ycyHyJa OaHKipiB
13 KOJIGKTUBHOTO opraHy ympasiiaus [16, c. 449]. IlpaBoBa curyauis B Pociiicbkiit
iMriepii Oyia Takoro, 1110 Hi JBOPIBHEBA, Hi OJHOPIBHEBA CTPYKTYPH KOPIOPATUBHOTO
yIpaBIiHAS HE Oyau c(OPMOBAHUMH, KOJIETiaJIbHII OpraH KOpIIopalliii peaizoByBaB
nviie QYHKUII0 YIPaBIiHHS, HE O€JHYBaB B co01 QyHKLIT ynpaBIiHHS Ta KOHTPOJIIO,
JI0 CKJIaJly pajii MOTJIM BXOAMJIM YYaCHHUKH (aKIIOHEPH), a BOJICYTBOPIOIOUa (YHKILis
KopIiopariit Oyira oOMexeHa caMoro JepKaBoIo, sIka MOTJIA 3aTBEPIUTH CTaTyTHHH J0-
KyMEHT, CTPYKTYPY KOPIOPAaTHBHOTO YIPABIiHHS Ta METY isUIbHOCTI Kopropatii, abo
BIZIMOBUTH Y TAKOMY 3aTBeplKeHHi. binbie Toro, aep:kaBa Moria repedparu Ha cede
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BCIO TIOBHOTY BOJICYTBOPIOIOUOi (DYHKIIi1, BIIMOBHBIIH y MPOJIOHTALlii CTATYyTHOTO JI0-
KyMEHTY, 1110 IPU3BOAMIIO 10 IPUIIMHEHHS 1cHyBaHHs Kopriopauii. Tak, A npukiazy,
Pocilicbko-aMeprKkaHChKa aKIioHepHa KOMITaHisl MPUIMHUIIA CBOE iCHyBaHHS B 1862
p. amiie yepes Te, mo ypsin Pocilichbkiit iMnepii BiIMOBHB i1 y4acHUKaM (aKmioHepam)
B MIPOJIOBKEHHI [Iii CTaTyTHOTO JOKyMeHTy [17].

[IpaBoBa cutyanist B ABCTpO-YTOPCHKiH iMnepii ckianacs iHII010, 3aKOHOJaBCTBO
JIO3BOJISZIO BECTU TOCIIOAAPCHKY AISUIBHICTh YMCICHHMM KOpIIOpallisiM, a CHUCTeMa
KOPIOPATHBHOTO YTPAaBIiHHSA aKIIIOHEPHUX KOPIIOpallii, BiIMOBITHO, Oyja CyTO
JIBOPIBHEBOIO, 110 Y3TO/DKYBAJIOCH 13 aKIIENITOBAHUMHU MPAaBHUIIAMH HIMEIIBKOT'O IPaBa.
Takox, nuiIe B KOpropamisx ABCTpo-YTOpPCHKOI iMmepii, MO Aisiy Ha TepUTOPil
Yxpainw, 1ij] BIUIMBOM HIMETBKOTO ITpaBa 0(hOpMUIOCH BiJIIIEHHS y4acTi (BOJIOMIHHS
AKLISIMHM, YaCTKOIO) BiJl KOHTPOJIO HUISIXOM BiJAiICHHS (QYHKLIM ympaBiiHHS Ta
KOHTPOJIIO BiJl 3arajJibHUX 300piB JI0 JIBOX CAMOCTIMHHUX Ta HE3aJeKHUX OJHE BiJl
OJTHOT'O OpTaHiB — MPaBIiHHA (paanu JTUPEKTOPIB) Ta HATIAIOBOI pajH.

L{mBinbHE 3aKOHOIABCTBO NEPi01y HAlllOHAJIbHUX BU3BOJIBHUX 3MaraHb yKpaiHIliB
1917-1922 pp. He BCTaHOBIIOBAJIO HOPM PO CUCTEMY KOPIIOPATUBHOTO YIIPABIIiHHS
IOpUIUIHEX 0ci0. Y "oTuphox mpuiHATHX LleHTpambsHoio Pamoro YHiBepcamax Ta
B Koncrurynii Ykpaincekoi Hapomgnoi PecriyOmiku 1918 p. exoHomiuHi mpaBa He
MPOTOJIONIYBAIKCS Ta He peryitoBanuch [18, c. 185]. Takoxk, Bci 3aKOHHU 1 IOCTAHOBH,
10 HE CKACOBaHI «3aKOHAMM 1 TIOCTaHOBaMH YKpaiHchkoi LlentpansHoi Pammy, mpo-
JTIOBKWIIM CBOYO JTito 1 Hamami (po3min 2, crarts 1) [19].

[Ticns >xoBTHEBOI peBosromii 1917 p. OLIBIIOBUKH HAI[IOHANI3YBAIN MAfHO BCiX
aKI[IOHEpHUX TOBAPHWCTB, IO 3HAXOIWINCh HAa MIAKOHTPOJBHIM M TepuTOpii, Ta
BU3HAIM Horo BiacHicTio aepxkasu [20, c. 18]. Hanionanizauis maiiHa Kopriopamii,
iXHs1 JIIKBIJALlisl, TPU3HAUYEHHS KOMICIM 3 JIKBimaIii 3/iliCHIOBajIach OlIbIIOBHKA-
MU IPOTITOM TPUBAJIOIO Yacy YUCICHHUMHM AEKpeTamu, rpore came 14.12.1917 p. €
JIaTOl0, 3 SIKO1 BCl BOHM MaJld BBaXkaTHICS HamioHamizoBanumu [21, ¢. 400-402, 405].
OpHak, BIIMOBI/IHI pillleHHs OLIBIIIOBUKIB B IPABOBOMY CEHCI HE MPHU3BEIIN 10 3aBEp-
IICHHS IOPUANYHOTO ICHYBaHHS KOPIOPAIii, SKi MPOJOBKYBaJIN CBOIO BiIOKpeMIIe-
HY JMisUIBHICTH Ha HEMiJKOHTPOJIbHIN OUIBIIOBUKAM TEPHUTOPII Ta 32 KOPAOHOM, 3/il-
CHIOIOYM BCIO TIOBHOTY (DYHKIIiH yNpaBiiHHS 1 KOHTPOJIO, @ TAKOXK BOJIEYTBOPIOIOTY
(yHKIIFO Yepe3 opraHu, CTBOPEHi 3a mpaBoM Pocilickkoi imMmepii, ki 30eperiin CBOIo
rocrnonapcbKy kommerenuito. I1. Bons BkazyBas, 110 micis pilieHb OUIBIIOBHKIB PO
HaI[IOHAJII3al[il0 MaliHa KOPIOpalliid mepe CyJlaMy IHIIUX KpaiH HEOJHOPa30BO I0-
CTaBaJI0 JIBa BKIMBHUX MPABOBUX MUTaHHSA: (1) UM mepecTanu iCHyBaTH akKIiOHEpHi
Kopropaii craporo npasa Pocilicbkoi iMmepii, BTpaTHBILIM CTaTyc IOPUINYHUX 0Ci0?
(2) xTO Mae mpaBo BIACHOCTI MicCJs HAIliOHAMI3alili Ha BIACHICTH WX KOPIOpALil,
10 3HAXOAUTHCS 3a KopaoHoM? [21, c. 385]. [ nmpukiamy, po3nisgalouun CIpaBy 3a
M030BOM CTPaxoBoi KoMmaHii 3 Pocilickkoi iMmiepii 10 aMepuKaHCHKOTO OaHKy Amensi-
uiitanii cyn lItary Helo-HMopk BuchHyBas (ciuens 1925 p.), cepen iHIIOro, mo opranu
CTaporo aKIiOHEPHOTO TOBAPHCTBA, sIKi Oy CTBOpEHi 3a mpaBoM Pocilickkoi iMmepii,
MAarOTh BBaYKATUCS HAJISKHUMH, & PILLICHHS 3araJibHUX 300piB yUaCHHUKIB (aKLIOHEPIB),
SIKI TPOBOJISAITHCS 38 KOPAOHOM, MAOTh BBAYKATUCS JIHCHUMH, BiJITaK, CIipaBa OyJia po3-
IJISTHyTA 10 cyTi mo30By [21, c. 388-389].

TsrmicTe pO3BUTKY HIMELBKOI ABOPIBHEBOI KOPIIOPATUBHOI CUCTEMH YIIPABIiHHS
OyJa MpoJIOB)KEHA 1 B KOpIIOpaIlisx, 110 AisUId Ha TePUTOPii YKpaiHu, sika OMUHUIACH
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i TTOJIbCHKO0 OKymaliero 3 1921 p. mo 1939 p. JIBopiBHEBa cTpyKTypa yHpaBiiHHS
Oyna mepembadeHa sk 000B’s3koBa KomekcoMm mpo TopriBenbHI KommaHii [lomsrmi
(TopriBenbHuit kogekc) 1934 p. [22, c. 377].

B ymoBax pansHcbkoi okymanii Ta icHyBanas YPCP 1922-1991 pp. ykpaiHcbke
pansHChKE KOPIIOPATHBHE MTPaBO BIAXMIMIIOCH BiJl KAITiTATICTHIHUX KPaiH Ta CTBOPHUIIO
MOBHICTIO TUBEPreHTHY cucteMy. [lepmmM 3akoHOnaBuMM akToM B repiox YPCP 3
1922 p. o 1991 p., sikuii BU3HAYUB MOHATTS «IOPUAMYHA 0C00ay, cTaB [{uBUIbHUI KO-
nekc YPCP Bix 16.12.1922 p. [23, c. 22]. I3 cuctemHoro anaimi3y crarei 348, 338-339,
349-357,360-361 pozainy X LusineHoro kopekcy YPCP Big 16.12.1922 p. y ixHbOMY
MIPaBOBOMY B3a€MO3B’ 3Ky MU BBaYKAEMO, 110 YKpATHChKE PaJITHChKE 3aKOHOIABCTBO
Briepire (hopMyBajio HempuTaMaHHy Ha OiIbInil TepuTopii YKpaiHu 10 IOTO ABOPIiB-
HEBY CTPYKTYpY KOPIOPAaTHBHOTO YNPABIiHHS aKLIOHEPHUX TOBAPHCTB, 30KpeMa ye-
pe3 CTBOPEHH:I MPaBIiHHS MOHAMMEHIIIE 13 TPhOX YJICHIB — TUPEKTOPIB (cTarTst 354),
SIKOMY 3arajibkHUME 300paMu JIeleryeThesl PyHKINIS yrpaBinHs (ctarts 357), a Takox
4yepe3 CTBOPESHHS PEBi3iHOT KOMicii 3 TphOX a00 OibIle yYaCHHKIB (aKIiOHEPIB), SKil
3araJbHUMHU 300paMu JeNeryeThest PyHKIis KoHTposto (ctarts 360) [24]. B L{usiib-
Homy kozaekci YPCP Bim 16.12.1922 p. mictuinoch (pakTHUHE 3aKPIIJICHHS MOXKIIH-
BOCTI 3arajiHUMH 300paMHy akIliOHEepiB NepeA0aunuTH CTaTyTOM CTBOPECHHS TaKOTO
OpraHy siK «paja» Ta HaJUTUTH HOTo KOMIICTCHIIEK «IJIs 3arajbHOr0 YIIPaBJIiHHS
cnpaBaMu ToBapucTBay (ctarts 361) [24]. BBaxxaemo, 110 popMyITIOBaHHS «KUTBKICTh
YJICHIB pajiu, MOPSAIOK 00OpaHHs iX, 000B’SI3KH, SIKi MTOKJIAJal0ThCsl Ha paty i MOpsIoK
i AisTBHOCTI TIepe10avaeThCs CTaTyTOMY, SIKe BUKOpHCTaHO y ctarTi 361 LuBinsHOTO
xonexcy YPCP Bix 16.12.1922 p., nomyckae BUCHOBOK, IO Takii paji 0yI1o MOXINBAM
3araJbHUMHU 300paMU y4acHHKIB (aKIIOHEPIB) JENeryBaTd BOJICYTBOPIOIOYY (QYHK-
mito. L{eli Hall BUCHOBOK IMiJIKPITUTFOETHCS TaKOXK 1 3mMicToM ctarTi 321-3 [{uBiibHOTO
xonekcy YPCP B penaxiii Bix 31.10.1927 p. (3axory YPCP Ne 58-59), mo cTtocyerbes
MOJKJIMBOCTI CTBOPCHHSI B TOBAPUCTBI 3 0OMEKEHOIO BiJIMOBIIABHICTIO paJil TOBAPH-
CTBA, KA «MOXe OyTH BCTaHOBJICHA SIK OpPTaH, 110 3aMiHIOE 3araibHi 300pH yUYaCHHKIB
TOBAapUCTBA, a00 SIK OpraH, IO i€ MopyY 3 3aralbHUMHU 300paMm» [24]. Jlo Toro X,
noeaHaHHs QPyHKIIH peBi3iiiHOT KOMICIT 13 QYHKLISIMU NpaBiIiHHS HE Tepe10avyanocs,
OCKUJIbKH caMe 3a 3arajibHUMU 300pamMu, a00 pajioro y pasi Ii CTBOPEHHS, 3aJIMIIaNIach
(hyHKITISI KOHTPOJTIO ¥ Pa3i BIICYTHOCTI PeBi3iiHOI kKoMicii [24].

[Ticns 3ropranns HEIly, 3arBepmkenus 17.08.1927 p. IlomoxkeHHS Tpo
aKI[IOHEPH] TOBapHCTBA OUTBILICTH aKI[IOHEPHHUX KOPIIOpaIlil IepeTBOPEHO Ha TPECTH,
a Ti, M0 3IMIIMINCH 332 HA3BOIO aKIIOHEPHUMH, MepecTain OyTH TaKUMHU 33 CBOIO
CYTTIO, CTaJIM YHITAPHUMH AepkaBHUMH Tianpuemctami [20, c. 19]. LlusineHuii KO-
nexc YPCP Big 18.07.1963 p. B3araji BUKIIIOYHB 13 YKPailHCHKOTO PajsTHCHKOTO 3a-
KOHOJIaBCTBA HOPMH TIPO CHUCTEMY KOPIIOPATHBHOTO YIPABIIHHS IOPUANYHHX 0OCi0, a
JMIIe BU3HAYMB OPraHd IOPUIUYHHUX OCi0, SK TaKi, IO CTBOPIOIOTHCS 3311 HAOyTTS
FOPUAMYHUM 0CO0aMM IUBUILHUX IpaB Ta 00OB’SI3KIB, MOBHOBAYKCHHS SIKUX BU3HA-
YaroThCsI CTaTyTOM abo0 moJoxkeHHsM (cTarTs 29) [25]. B moganbeiomy, NUIIXoM MMpH-
HHATTA 26.05.1988 p. 3akony CPCP Ne 8998-11 «IIpo koonepauiro B8 CPCPy 3aranbhe
pansHCBhKE MPaBO BCTAHOBHIIO JIBOPIBHEBY CTPYKTYPY KOPIIOPAaTWBHOTO YIIPABIIHHS
B KOOMEPAIlisfX: BOJCYTBOPIOIOUY (DYHKIIiIO 3MIMCHIOIOTH 3araibHi 300pH, (PyHKIIIIO
yIpaBIiHHS — MPaBIiHHSA a00 T0JI0Ba KOONEPaTuBY, a (GYHKIII0 KOHTPOJIIO — PeBi3iiiHa
KoMicist abo pesizop (crarts 14) [26].
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3 MOMEHTY BIJIHOBICHHs He3anexHocTi Ykpaiam 24.08.1991 p. tpusanmii
Yyac HalioOHaJIbHE KOPIIOPAaTHBHE IPaBO PO3BUBAIO JIMIIIE HOPMHU IPO JIBOPIBHEBY
CTPYKTYpY KOpHOpaTHUBHOTO ynpasiiHHs. Tak, 3akonoM Ykpainu Ne 1576-XII «IIpo
rocrojapcbki Toapuctsay Big 19.09.1991 p. y nepuiiii oro peaakiiii po3auvisiikch
MMOBHOBAXEHHSI BHKOHABYMX Ta KOHTPOJIOIOUMX OpraHiB, a crarrero 46 Oyio
nepeadaueHo MOKIIMBICTh CTBOPEHHS pajid aKLIOHEPHOTO TOBAPUCTBA (CIIOCTEPEKHOT
pamu), 1o 3IiHCHIOE KOHTPOJb 3a JiSUTBHICTIO HOTO BHKOHABUOTO opramy [27]. 3a-
koHOM Ykpaiam Ne 1576-XII «IIpo rocmomapceki ToBapucTtBay Big 19.09.1991 p. y
fioro pemakuii Bix 22.01.1998 p. Bnepe Oyn0 3aKOHOAABYO MPOMUCAHO OOOB’S30K
aKI[IOHEPHUM TOBAPUCTBAM I[0I0 CTBOPECHHSI CIIOCTEPEKHOT PajIH, SIKIIO B TAKOMY TO-
BapucTBi MoHaa 50 akIioHepiB (YacTHHA ApyTa cTaTTi 46), a TAKOXK IepeadadeHo, 1Mo
MUTaHHS, BIJTHECEH] CTATyTOM aKLIOHEPHOT0 TOBAPHUCTBA O BUKIIOUYHOT KOMIIETEHIIIT
CIIOCTEPEKHOI pajid, He MOXKYTh OyTH Iepe/aHi Ha BUPIIIEHHS BUKOHABYMUX OPraHiB
ToBapuCTBa (YacTWHA yeTBepTa cTaTTi 46) [27]. LluBiIpHUM KOIeKCOM YKpaiHH Bif
16.01.2003 p. y #oro mepuriii penakuii Oyno nepeadadeHo MOXKIMBICTH CTBOPEHHS
HAIISIOBOI paj aKI[iOHEPHOTro ToBapucTBa (cTarts 160), a 3MICT 3aKOHOIABYHX I10-
JIOKEHb KONMM(DIKOBAHOTO aKTy HE PO3IIMPIOBAB Ti, IO BXKE iICHyBaJIM HA TOW 4Yac B
crieniagbHOMY 3aKoHi [2]. Takox, UM KOIEKCOM Yy Horo mepimii peaakiii 0ymo nepe-
OadeHo 000B’SI30K JieeryBaHHS 3aCHOBHUKAMH yCTaHOBU (DYHKIIIT YITpaBIiHHS TIPaB-
JHHIO, a (DYHKIIT KOHTPOITIO — HANIAOBIH paxi (ctarts 101) [2].

[loctanoBoro Hamionansnoro 6anky Ykpainu Bix 28.03.2007 p. Ne 98 «IIpo
CXBaJIeHHST METOJMYHNX PEKOMEHJAIld MI0/I0 BJIOCKOHAICHHS KOPIOPATHBHOTO
yHpaBiiHHS B OaHKax YKpalHW» mependadaiock, 1Mo 3aMiHa JBOPIBHEBOI CTPYKTYpH
OpraHiB ynpasJiHHs B 0aHKY Ha OJHOPIBHEBY € PU3UKOM, L0 MOB’SI3aHUM 3 IIPOLIECOM
BU3HAYEHHSI MPaB Ta O0OB’SI3KIB MpaBJIiHH OaHKY, 100 SKOr0 OaHK Ma€ BKUBATH
3axomiB [urs Horo 3anobiranas (myHKT 1.3. rmasu 1 posainy V) [28]. Ilpore, cykynaumit
aHaji3 3MicTy Beiei BkazaHO! moctanoBu Ne 98, B ToMy uucii, B yacTHHI i cIiBBiHO-
IICHHS i3 YWHHUMH Ha TOH Yac HOpMaMHu MpaBa, Ja€ 3MOry HaM BUCHYBATH, 10 Yy op-
MYITIOBaHHI «OHOPIBHEBA CTPYKTypa OpraHiB» Majach Ha yBasi BiICYTHICTh B OaHKax
HarIA0BOI pajau, MO O3Ha4yano O 30epeskeHHs (YHKIII KOHTPOJIO 32 3arallbHUMHU
300pamH, a Taka CTPYKTypa YIpaBIiHHS HE MOYKE BBaXKAaTHCh OJJHOPIBHEBOIO 3a CBOEIO
CYTTIO, TOOTO y mocTaHoBi Ne 98 Oy10 BUKOPHCTAaHO HEKOPEKTHY 3aKOHO/IaBYY TEXHIKY.

3akoHoMm Ykpainu Ne 514-VI «IIpo akuionepni roBapuctsa» Bin 17.09.2008 p. y
foro mneprii peaaxiiii 000B’s130K 111070 CTBOPEHHS HATJISA0BOT PaId BCTAHOBJIIOBABCS
JUTSL TOBAPUCTB, y AKHUX JIECATH 1 OlIbIe yJ9acHUKIB (aKkI[iOHEpiB), a cama HarJs0Ba
paza BH3Hayajach SIK OpraH, IO 3AIMCHIOE 3aXWCT IMpaB akIiOHEpiB TOBapUCTBa
(cratTs 51) [29]. Llum ke 3akoHOoM y Horo pepakiii Big 17.06.2018 p. 060B’ 130K 1110710
CTBOpEHHS HAIVISJIOBOI pajii BCTAHOBIIOBABCS TAKOXK ISl BCIX IMyOIIYHUX aKI[ioHEep-
HUX TOBApHCTB Ta OaHKIB (YacTUHA JApyra crarTi 51), TOMOBHIOBAJIOCH 3aKOHOAABYE
peryitoBaHHs B cepi MOCHUIICHHS MPO30POCTi MisTIBHOCTI HArJIsI0BOI paau (CTarTs
51-1) [29]. 3akorom Ykpainu Ne 2275-VIII «IIpo ToBapucTBa 3 00MEKEHOIO Ta II0-
JIaTKOBOIO BinnoBigansHicTIO» Bix 06.02.2018 p. y Hioro nepmiit penakuii nepeadada-
JIOCh MPABO YYaCHUKIB TOBAPUCTB 3 OOMEKEHOI Ta JIOAATKOBOI BiIOBIJAIbHICTIO
Ha CTBOPEHHS HAIVISIIOBOI pajivi SIK OpraHy, SIKOMY 3arajibHi 300py y9acHUKIB MOXKYTb
JIeNIeryBaTH CBOI OBHOBaXEHHS, KPIM THX, L0 BiJIHECEHI A0 BUKJIIOUHOI KOMITETEHIi 1
300piB (crarts 38) [30].
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TpuBanuii yac B YkpaiHi noenHanHs (QyHKIIA HATJsIIOBOT pajy i3 QYHKIISIMH
BHKOHABYOI'O OPraHy He JOIIyCKaJoCh, )K€ 3aKOH BH3HAuUaB, 110 Y TOBAPHCTBAX, Y
SIKMX HE CTBOPEHO HATJISIOBY paay, il pyHKIIT BUKOHYIOTh 3arajbHi 300pH y4aCHUKIB
(uactuna apyra crarti 51 3akony Ne 514-VI y fioro pemakii Bix 17.06.2018 p.) [29].
Curyariist moJayia 3MiHIOBaTHCh 13 IMMOCHJICHHSAM CIHiBIIparli YKpaiau 3 MiKHAPOIHIM
BamoTHUM (oHmoM. Tak, mms 3abe3mnedeHHs] ePeKTUBHOTO KOPIIOPAaTUBHOTO YIpPaB-
JIiHHS B OaHKaxX YKpaiHa B3suia Ha ce0Oe 3000B’s13aHHs JIISITH Y BiIIIOBIIHOCTI /IO PEKO-
MeHzamii ba3enbchkoro KOMITETY 3 YAOCKOHAJIEHHS KOPIIOPATHBHOTO YIIPABIIHHS B
Oankax 2015 p. [31]. 27.07.2022 p. B Ykpaini npuiinsato 3axon Ne 2465-1X «IIpo akui-
OHepHi ToBapucTBa». CTPYKTypa yNnpaBiiHHS aKIIOHEPHUM TOBAPUCTBOM MOXE OyTH
OIHOPiBHEBOIO ab0 ABOpiBHEBOIO [1]. B ToBapHcTBax 3 0OMEKEHOIO Ta JTOJATKOBOIO
BiJNOBIAaNbHICTIO HalliOHAJIBbHE MPABO JOIMYCKAE SIK 3alPOBAHKEHHs OJHOPIBHEBOI,
TaK i JBOPIBHEBOI CTPYKTYpU KOPIIOPATHBHOTO YIPABIIHHS, & BUITUICHHS Y4acTi
(BOJIOIIHHS aKIisIMH, YACTKOIO) Bil KOHTPOJIIO 3aJICKUTH BiJl BOJI YYACHUKIB TaKHUX
toBapucTB [30]. B mignpreMcTBax HauioHaJbHE MIPABO TAKOXK AOIYCKA€E SIK 3alpoBa-
JDKEHHS OJTHOPIBHEBOT, TaK 1 JBOPIBHEBOI CTPYKTYPH KOPIIOPATHBHOTO YIPABIiHHS, &
BIIIITICHHS y9acTi (BOJOMIHHS aKIIisIMHU, YaCTKOIO) BiJl KOHTPOIIIO 3aJIC)KHUTh Bill BOJII
YYaCHHMKIB TaKUX MiAOpueMcTB (cTarTs 65 ['oconapesKoro koaekcy Ykpainu) [3].

BucHoBku i nmpomo3unii. OTke, HalllOHAJIbHE MPABO IO NMPUUHATTA 3aKOHY
Ykpaiam Ne 2465-1X «IIpo akmionepHi ToBapumctBa» Bim 27.07.2022 p. odimiiHO
HE MICTHJIO B3araji MpaBOBOrO MiAIPYHTS [UIA 3alpOBaKCHHS yYaCHUKAMHU
(axmioHepamu) KOpIoparii 0JHOPIBHEBOT CTPYKTYPH KOPHOPATUBHOTO YIPaBIiHHS,
HE [I0CIIyTOBYBAJIOCh TAKMMU TOHATTSIMH SIK BUKOHABUUI JUPEKTOP», K HEBUKOHABUNI
JUpeKTopy». KiltouoBoio XapakTepUCTUKOIO HAalliOHAJIBHUX MMPABOBUX HOPM PO OHO-
PIBHEBY CTPYKTYpy KOPIIOPATUBHOTO YHPABIIHHS MH BBaXaeMo Oe33ariepeyHe ak-
LENTYBaHHS HEIPUTaMaHHOIO YKPaiHCHbKOMY IIPaBYy 1HCTUTYTY B TOMY HOTO BUIVISII,
B SIKOMY BiH OyB oQopmiieHUH B psai kpain 3axinHoi €Bponu. [Ipu npomy, 1oMiHy-
[0Ya mapajurMa iMIjieMeHTalii HOBOTO IHCTHTYTY B HalllOHaJlbHE MPaBO 3aCHOBAaHA
Ha TBep/keHHI A. bepne ta I. MiHc, M0 eQeKTHBHICTD YIPaBIiHHS 3aJEXNAThH BiJl
CTPYKTYPH BJIACHOCTI KOPTOpaIlii, 30KpeMa BiJUIUICHHS y4acTi (BOJOIIHHS aKIlisIMH,
4acTKOM) BijJl KOHTposto [32, . §].
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THE PROCESS OF THE ONE-TIER CORPORATE GOVERNANCE
STRUCTURE ESTABLISHING IN UKRAINE AND THE HISTORICAL
TENDENCIES OF ITS DEVELOPMENT

Summary

The article explores the tendencies of the one-tier corporate governance structure emer-
gence in corporations operating within the territory of Ukraine through the study and analysis
of legislative acts and relevant academic research. The purpose of the article is to investi-
gate the continuity of the historical process of establishing the one-tier corporate governance
structure within the territory of Ukraine. The conclusion formulated in the article is that the
emergence of the one-tier corporate governance structure occurred at the moment when two
circumstances converged for the first time in the corporation’s management structure: 1) sepa-
ration of ownership (shareholding) from control; 2) Combining management and control func-
tions in one collegial body (mostly named the «Board of Directors»). The author suggests that
the formation of a collegial management body in corporations within the territory of Ukraine
is a long-standing tradition, whereas the formation of a collegial management and control body
never occurred until the adoption on February 27, 2022, the Law of Ukraine Ne 2465-IX «On
Joint Stock Companies». There is an analysis of the historical development and revaluation
of corporate relations influenced by French law, which was hindered by the reluctance of the
Russian Empire government to allow incorporation outside state control, and later by the in-
consistent Soviet authorities’ policies in corporate law. The author investigates the historical
development of corporate governance norms influenced by German law, which operated in the
Austro-Hungarian Empire and later in Poland, extending its legislative influence for a certain
period onto the territory of Ukraine. After regaining the independence of Ukraine on August 24,
1991, national corporate law both used to ensure the rights of shareholders to incorporate and to
define the boundaries of corporate legal personality. All this formed the basis for accepting the
one-tier corporate governance structure in 2022. The author considers the unquestionable ac-
ceptance of the one-tier corporate governance structure, which is not inherent to Ukrainian law,
in the form it was formalized in several Western European countries, as the key characteristic
of national legal norms.

Keywords: board of directors, joint-stock company, limited and additional liability com-
pany, enterprise.
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IMPOBJIEMHU BCTAHOBJIEHHA YTPUMAHHA OJHOMY
3 MOJIPYKKS B YMOBAX BOEHHOI'O CTAHY B YKPAIHI

V cTarTi BUCBITIIOIOTHCS CKIIAHOII, OB’ sI3aH1 13 BCTAHOBIEHHSIM YTPUMAHHS OJTHOMY
3 TOAPYXKS B YMOBaX BOEHHOTO CTaHy B YKpaiHi. 3a JOMMOMOTOI0 KOMIUIEKCHOTO aHali3y
BUSIBJICHO IPOOJIEMH, 3 IKUMH MOXKYTh CTHKATHCS OCOOH IIPH pealti3ariii CBOro npasa oIepKaTh
MarepialbHy MATPUMKY Bijl 1HIIOTO 3 MOAPYXOKS, SIKMH repedyBae y ckiani 30poiHux Cuin
VYkpainn.

MeTo10 CTaTTi BU3HAYEHO BUCBITIIEHHS CYy4aCHUX BUKJIMKIB T 0COOIMBOCTEMN, OB’ I3aHUX
i3 BCTAHOBJICHHSIM YTPHMAaHHS OJJHOTO 3 MOAPYXKS B yMOBaX BOEHHOTO CTaHy B YKpaiHi.

KoncraToBano, 1mo 3000B’s3aHHS 31 CIJIATH ajliMEHTIB € OJHUM 3 HaWBaKIMBIIIMX
iHCTHTYTIB  CcydyacHOro cimeifHoro mnpaBa Ykpaimm. 1oro 3HaueHHs 3yMOBJIEHE
(byH/IaMEHTAILHOIO POJUTIO Y 3a0e3NedeHH] 3aXHCTy Ta CTaOlIbHOCTI CIMEHHUX BiJHOCHH.
AJiMeHTHI 3000B’s13aHHSI 3 YTPUMaHHS ITOJIPYKKs, 10 I'PYHTYIOTBCS SIK Ha ITPaBOBUX, TaK 1 Ha
MOPATBHUX LIHHOCTSIX, CIYTYIOTh HAPKHUM KaMEeHEM JUTs I ITPUMAHHS COIiaIbHOT PIBHOCTI
B CYCITUTBCTBI.

BuzHaveHo, mo ciMeliHe MpaBoO BCTAHOBIIOE MOPAJbHI CTAHIAPTH MO0 MaTepialibHOL
MATPUMKH TTOAPYKKSL, BU3HAIOUH ITPU IIbOMY OOMEKEHICTh JIepKaBHOTO 3a0€3M1eUeHHS TAKNX
notpe6. Takuii moABiMHMIA MiaXin BinoOpaxae OanaHCc MiX FOPHITYHUMH 3000B’ I3aHHIMU Ta
MPaKTHYHUMU aclieKTaMu ciMeiHuX BifHOCHH. CiMeiHe MpaBO BU3HAE BAXKIIUBICTh B3a€MHOL
MIATPUMKH 1 TYpOOTH WIEHIB CiM 1, ajie TaK0K BU3HAE PEaIbHICTh TOTO, 10 JCPKABHUX KOIITIB
Moyke OyTH HETOCTATHBO JUTS 3a{0BOJICHHS 11 oTpeO.

OOrpyHTOBaHO, IO YTPUMAHHS IOIPYXOKS y IUTIOOHMX BiTHOCHHAX Ma€ B3a€MHHUH
Xapakrep, Je (iHaHCOBEe OJAronoxydds KOXKHOTO 3 IapTHEPIB HEperulTaeThCsl 3 IXHIM
MarepialbHUM CTaHOBHILEM. BH3HaIounm Bpas3niuBICTh, SIKa MOKE BUHHKHYTH, KOJU OJUH 3
TIOJIPYMOKST HE Mae MOXKIIMBOCTI OTPUMYBATH JIOX1JI, 3aKOH IparHe 3a0e3neuuTy, 11od ocodu 3a
Takux 00CTaBUH HE 3TUIIAINACS 0e3 HeOOX1THOT MaTepialbHOI JOITOMOTH.

BcranoBneHO, 10 YMOBH BOEHHOTO CTaHY B YKpaiHi CTBOPIOIOT 3HAYHI BUKIAKH Y chepi
ciMeifHOTO mMpaBa, 30KpeMa MO0 MHTaHb YTPUMAHHS MOJPYXKIKS, OCOOIMBO KOJIM OJHOIO
3 WieHiB ciM’i, 30kpema dYosioBika, MoOimizoBaHo n0 30poiiHux Cun Ykpainu. 30kpema,
BUHMKAIOTh POOJIEMH 3 BUILIATOIO JAEP’KABHOTO IPOIIOBOTO 3a0€3MEYESHHS TAKMM 0c00aMm, 1110
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MO’K€ HEraTHBHO MO3HAYATHCh HA CBOEYACHOCTI OTPUMAHHS MaTepiajbHOI JOIIOMOTH 0C00010,
AKa OTpedye yTpUMaHHS.

HaBeneno mymMKky mpo Te, YW BapTO TMPHUTATYBATH IO BiNMOBINANBHOCTI 0coly, sKa
HECBOEYACHO CIUIATUIIA AIIMEHTH HA yTPUMAaHHS IPYKHHH/90JIOBIKa, 3 OISy Ha Te, IO Taka
oco0a, sIK BIliCbKOBOCITY>K00BeIlb, HE OyJIa CBOEYacHO 3a0e3redeHa IpoIIOBUM 3a0€3MeUeHHIM
3a BIICBKOBY CITYKOY.

KoncraroBaHo, mI0 ICHYIOTh T€BHI AacleKTH CYAOBOrO IpOIECy y ChpaBax IIpo
BCTAaHOBJICHHS YTPUMAaHHSA OTHOMY 3 MOJPYXIKS, KOJMU IHIMIMKA MOOITI30BaHUHN 1 CIYKHUTH Y
30poitanx Cmmax Ykpainu.

[IpoBeneHe MOCIIDKEHHS MiIKPECIIOE HarajbHy MOTpedy 3acTOCYBaHHS OCOOJIMBOIO
MAXOAY A0 PO3IJSLY CIpaB IPO BCTAHOBJIEGHHS YTPUMAHHS OJHOMY 3 MOJPYXOKS B
yMOBax BO€HHOro craHy. He3pakarouu Ha Te, 1m0 (QyHIaMeHTaNbHI NPUHLIUIN PIBHOCTI Ta
CIPaBeJIMBOCTI 3AITHILAIOTHCS HE3MIHHUMHU, peajiii BOEHHOTO Yacy BUMAratoTh iHIMBI Iy abHUX

MiIXO/IB, SKI BPaxXxOBYIOTh YHIKaJdbHI BHKIUKH, 3 SKUMH CTUKAIOTHCS SIK IUIATHHUKH, Tak 1
OJlepKyBadi aTiMEHTIB Ha yTpUMaHHA. ToMy omrcaHi MpoOJIeMH ITiAKPECTIOI0Th HEOOXiTHICTh
[OJIAJIBIIION0 HAYKOBOTO JAOCII/KEHHsI TeOpil Ta MPAKTUKK BCTAHOBJICHHS YTPUMAHHS OJTHOTO
3 MMOJIPYOKSl B YMOBaX BOEHHOTO CTaHy B YKpaiHi.

KarouoBi ciioBa: yrpumanHs, alliMeHTH, NOPYKOKs, BOEHHUI CTaH, HaJlaHHs yTpUMaH-
HS1, 000B’SI30K yTPUMYBATH.

IMocTranoBka npoodaemu. JJocmikeHHs 0cOOIMBOCTEH BCTAHOBJICHHS y TPUMAHHS
OJTHOMY 3 TIOAPYKKS B YMOBaxX BOEHHOTO CTaHY € OCOOJMBO aKTyalbHUM Yy 3B’S3KY
3 HOBUMU BUKJIMKAMH JIJIsi 0COOH, sika MoTpedye Takoro yrpuMaHHs. Taki BUKIUKA
CYTTEBO BILIMBAIOTH HAa CYJOBHI MPOILEC PO3IJSLY CHpaB y BKAa3aHUX KaTEropisx
CIIOPIB, IO POOUTH aKTyaTbHUM TIPOBEICHE TOCITIIKESHHS.

AHali3 OoCTaHHIX HocHiIKeHb i myOuaikauniii. Y cydacHOMy YyKpaiHCBKOMY
JMCKYpCi TIPUBATHOTO TIpaBa yBara HayKOBILIIB MEpEeBaKHO Oyia crpsMoBaHa Ha JI0-
CITI/DKEHHST aJiMEHTHUX 3000B’s3aHb, IO CTOCYIOTHCS OAaTHKIBCHKHX OOOB’SI3KiB
Ta (iHAHCOBUX 3000B’s3aHb Mik OaThKaMu Ta JiThbMH. HaTOMICTh MOCIIKEHHS
3000B’s13aHb MOJPYXKS IMOJI0 YTPUMAHHS 3aJIMIIATKCS BiTHOCHO MOOJAWHOKHMH
1 9acTo 3BOAWIIHUCS 10 (PparMEHTApPHOTO aHaJi3y B OIJBIN IMHPOKOMY KOHTEKCTI
MalHOBHX TIPaB, SIKi Peati3yrThCs Ta 3aXUIIAIOTHCS TOAPYHKIKSIM.

OxpeMi acrmeKTH JOCIHIKEHHs aJlIMEHTHUX MPaBOBIIHOCHH MIOJO0 yTPUMAaHHS
B ciMeWHOMY TpaBi Oynu gociimkeni B qucepramisx: €. JI. Xanosuu «IIpaBose pe-
IYJIOBaHHS aliMEHTHUX 3000B’s3aHb OATBbKIB MO YTPUMaHHIO JiTel». Y auceprauii
[IPOaHaIi30BaHO CIEeNU(IKy BiAMOBIATBHOCTI OATHKIB 32 HEBUKOHAaHHS ab0 HeHa-
JIe)KHE BHKOHAHHS aJiIMEHTHUX 3000B’s3aHb, MOCIHIHKEHO 11 TIpaBOBY MPHPOAY Ta
BHIU. ABTOp TaKOX po3po0Jisi€ YHIKaIbHY KOHIETIIO 3aXO[[iB BiAMOBIAAILHOCTI
32 HEBUKOHAHHsS a00 HECHAJIC)KHE BUKOHAHHS OaTbkamMH aJiMEHTHUX 3000B’s3aHb
mo yrpumanHio autuHE [1]; O. L. Jlyk’sauyk «OOOB’S30K HiTeH yTpUMyBaTH
0aTbKiB 32 CIMECHHUM 3aKOHOJABCTBOM YKpaiHW», B SIKill PO3IIISAAIOTHCS KOHKPETHI
MPaKTUYHI TTUTAHHS, OB s3aHi 31 CTATHEHHSM HEYCTOWKHU 3a MPOCTPOYCHHS CILIATH
ATIMEHTIB 3 MOBHONITHIX NiTeH Ha yTPUMaHHS CBOIX HEMpare3gaTHUX OaThKiB [2];
T II. KpacBiTHO1 «3000B’s13aHHS OAPY>KKsI IO YTPUMAHHIO B CiMEHHOMY mpaBi» [3],
B SIKiH pO3TIISIIAIOTHCS TEOPETHYHI Ta MPAKTHUYHI POOJIEMH MTPUTATHEHHS MO YKKST
IO BiJIMOBIaJIHHOCTI 32 HEBUKOHAHHS a00 HEHaJe)KHE BUKOHAHHS CBOIX 3000B’s13aHb
o0 yrpumanus [4, c. 19].
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AHai3  TEOPEeTHKO-NPAaBOBUX MpoOieM IHCTUTYTY  BiJIOBIJATBHOCTI  3a
HEBUKOHAHHS 00OB’sI3Ky II0/I0 HAJIaHHS YTPUMaHHS B CIMEHHOMY IIpaBi TIPOBEJCHO B
JuceprariitnomMy nociipkeHHl A. M. BypsiueHko «BimoBiianbHICTh 32 HEBUKOHAHHS
000B’SI3KY IIOAO HaJaHHs yTPUMAaHHs y CiIMEeHHOMY TipaBi» [4].

Hes3Bakatroun Ha HasBHICT BKAa3aHMX HAYKOBHUX JOCIIDKEHb, MPUCBSUCHUX
CIMEHHO-TIPaBOBOMY PETYJIIOBAHHIO YTPUMAHHS MOJPYXOKS, OCOOIMBOCTI BUKOHAHHS
1IUX 00OB’SI3KIB B YMOBaX BOEHHOI'O CTaHy, a TAKOX JOCIII/PKEHHS TPAKTUKKU HaJlaHHS
TaKOTO 32 BKa3aHWX 0OCTaBMH HA HAYKOBOMY PiBHI HE JJOCII/KYBAIIMCS, IO T IKPECITIOE
AKTYaJIbHICTD LI€1 TEMH.

MeTo10 cTaTTi € BCTAHOBJICHHSI CYYaCHUX BUKJIMKIB Ta OCOOIIMBOCTEH, ITOB’ I3aHNX
13 BCTAHOBJICHHSIM YTPUMaHHS OZHOTO 3 IIOAPY>OKS B YMOBaX BOEHHOT'O CTaHy B YKpaiHi.

Buxisiag ocHoBHoro marepiany. CiMEHHUM 3aKOHOIABCTBOM BCTaHOBJICHHUM
000B’s130K OJIHOTO 13 TIOAPY K y BU3HaYeHUX CIMEHHUM KOJICKCOM YKpaiHH BUITaKaxX
yTpuMyBaTH iHmoro [5, c. 50].

3000B’s3aHHSl IIOA0 HAJAHHA YTPUMaHHS € OJHHM 13 HaWBaXXIUBIINX
iHCTUTYTiB CyuacHOro ciMmeiiHoro npasa Ykpainu. Moro 3HaueHHs BHILIHBAE 3
HOr0 OCHOBOIIOJIOKHOT poJii y 3a0e3NedeHHi OXOpPOHM Ta CTaOLIBHOCTI CiMEHHHX
BIJHOCHH. AJIIMEHTHI 3000B’SI3aHHS MO YTPUMAHHIO MOAPYXKS, IO TPYHTYIOTHCS
SK Ha MMPaBOBUX, TaK 1 HA MOPAJIBbHUX LIHHOCTSIX, CIIYTYIOTh HAPIKHUM KaMEeHEM ISt
MIITPUMAHHS COIIaTbHOT PIBHOCTI.

Ha mymxy M. B. MeHmpkyn, BIIHOCHHH IIOAO YTPUMAaHHS - 1€ BUJ CIMEHHUX
BIZIHOCHH, 110 BUHHKAIOTh MIXK TMOJPYIOKSM, KOIUIIHIM MOAPYX KM, OaTbKaMH Ta
ITHMH, IHIIUMH YYacHHKAM{ CIMEMHHX BiTHOCHMH Ha IIiJICTaBax, Nepen0adeHnx
3aKOHOM a00 JJOrOBOPOM IIOAO0 BUKOHAHHS YYaCHHKOM CIMEHHHX BiJHOCHH CBOT'O
000B’SI3Ky IIONO YTPUMAHHS IHIIOIO yYacHHKa CIMEWHHMX BiJIHOCHH, Y TOMY YHCHI i
IIOJTI0 CIUIATH aliMEHTIB [6, . 182].

Sk 3a3nauae T. I1. KpacBitHa, BctanoBneHHs: B CiMeliHOMY KojeKci YKpaiHu
npaB Ta 00OB’s3KiB MOJPYX K MO YTPUMAHHIO Ma€ HE TUIBKH MOpaibHe, ane |
corianpHe 3HaYeHH [3, c. 40].

JilicHo, moKJIagaroun Ha OJHOTO 3 MOAPY KK 000B’ 30K YTPUMYBATH 1HILIOTO,
SAKUH MoTpedye CTOPOHHBOI JOMOMOTH Yepe3 XBOpoOy, IHBANIIHICTh YW IHIII
00CTaBHHM, aJliIMCHTHI 3000B’I3aHHS CIIPUSIIOTH YTBEPKEHHIO B CYyCIIIBCTBI TAKUX
(dbyHIaMEeHTaIbHUX LIHHOCTEH, SK MIKIIyBaHHS Ta MoBara J0 iHIIKUX WICHIB ciM 1.

KpiMm TOro, opuauuHe BHU3HAaHHS ANTIMEHTHUX 3000B’S3aHb MO YTPUMaHHIO
OIHOTO 3 TOAPYAOKS BimoOpaxkae 3aBHaHHS Jep)KaBU 3a0€3[EUNTH COIiaTbHE
Onaronoayyus Ta MiATPUMKY COLIaJbHUX HE3aXHUIUICHUX YJICHIB ciM 1.

CiMeliHe 3aKOHOJIABCTBO 3a0e3leuye eTHYHI CTaHJapTH MIOAO0 MaTepiajbHOi
HIATPUMKHU MOAPYAOKS, BU3HAIOUU IIPH LIbOMY OOMEXXEHICTh AEPKABH Y IOBHOMY
3a0e3neveHHi Takux norped. ToMy icHye 3alliKaBJICHICTh y TOMY, 100 YTpUMaHHS,
B MEPIIY Yepry, 3A1HCHIOBANIOCS 3a paxyHOK KOIITIB wieHiB ciM’i. Llel moasiliHumii
MiaXia BimoOpaskae OamaHC MK IOPHIMYHUMH 3000B’SI3aHHSAMH Ta MPAKTHIHAMH
acHeKTaMH CIMEHHUX BiJHOCHMH. Bu3Haroum HeBia eMHHH 00OB’SI30K MOAPYKKS
MIATPUMYBAaTH OJIHE OJIHOTO, CiMEiHE 3aKOHOJABCTBO IMIJIKPECIIIOE BaXKJIUBICThH
B3a€EMHOI MIATPUMKH Ta TypOOTH B cimM’i. OIHAK BOHO TaKOX BHU3HAE PEalbHICTh
TOTO, 1110 (PiHAHCOBI PECypCH JIepKaBU € 0OMEKEHUMU 1 1X MOXe OyTH HEIOCTaTHHO
JUTSL 33]TOBOJICHHS BCiX TOTpeO cim’1.
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ToMy HajaHHS TepeBard yTPUMaHHIO, HacaMIiepe] 32 PaxyHOK KOIITIB YJICHIB
ciM’i, BIAMOBia€ MPUHIUITY CiMEWHOI BiIOBIJATBHOCTI, a TAKOXK 3MEHIIYE TEBHY
HaBaHTaXXCHICTh Ha JIEP’KaBHI CUCTEMH COIIabHOTO 3a0e3nevyeHHs. Taka auHamika
BiZloOpaskae po3yMiHHS B3a€MO3B’SI3KY MK FOPHIUUYHIUMHU 3000B’ I3aHHSIMH, CTHYHUMH
3acagamMu Ta MPaKTHIYHUMHA 0OMEXEeHHSAMH Yy cepi ciMeiHOTO TpaBa.

MopanbHuii  000B’SI30K  TOAPYXOKS yTPUMYBAaTH OJHE OJHOTO JiepXKaBa
koau(ikyBasia B PaBOBi MPHUITHCH, TIEPETBOPUBILIY HOTO HA IOPUANYHO 3aKPIMJICHUN
000B’s130K, IO IMJIsATae BUKOHAHHIO. Llei mepexim 3 MOpaJbHOTO B MPaBOBE IOJIE
3IIHCHIOETBCA 3a TOMIOMOT'OI0 MPAaBOBOI CUCTEMH, IO PETYJI0E MAHHOBI BiIHOCHHHU
MiX MOJPYKKSIM, siKa 3a0e3neuye MexaHi3Mu JIJIsl HOTo peaizartii.

Sk mpaBWIO, B yMOBaX ICHYBaHHS TapMOHIMHHUX IOAPYKHIX CTOCYHKIB, €
30epiraeTbcs OBipa Ta 0COOMCTI 3000B’s3aHHSI B CiM’i, CIIOpM TPO YTPUMAHHS
BUHHKAIOTH pifKko. [Tompyxiks oxoue Hajae MaTepialibHy MiTPUMKY OJHH OJHOMY,
KEepYIOUHCh i7jeaioM B3a€EMHOI TypOoTH Ta moBaru. OJHAK y BUNAAKaX, KOJU
MOJPY’KHI CyNepPEeUYKH 3aroCTPIOIOTHCS, CTAaBISIUM ITif] 3arpo3y caMy OCHOBY ILLITIOOY,
3’SIBJISIFOTBCS. MOXKIIMBOCTI ISl TIOIIYKY MaTepiaibHOI MIATPUMKH Yepe3 IOpHIUYHI
3aco0u I 0cOoOW, sIKa CaMOCTIMHO HE 37aTHA TIOBHOIO MIpOI0 3a0e3MeYUTH COOi
HaJIC)KHUH KUTTEBUH PiBEHb.

Takuii mpaBOBHI MEXaHi3M CIIyTye CBOEPIAHAM 3aXHUCTOM, TapaHTYIOUH, IO
ocobm, sKi TOTPeOyIOTh YTPUMaHHS, MOXYTh pPO3pPaxOBYBaTH Ha MaTepialbHY
nonoMory Bif iHmMX. Komn oauH 3 moApysKs cTae Hempane3JaTHUM, II0 YacTo
MPU3BOIUTH 10 MOTPeOH y HOro MartepiaibHill MiATPUMIIN, BIH Ma€ 3aKOHHE MPaBO
BHMaraTy yTpUMaHHSA, SKIIO 1HIIAN 3 TIOAPYXOKS He Hajae Horo no0poBitbHO. Llei
MOMEHT 3HaMeHye cOOOI0 MOYaTOK BHMHHMKHEHHS 3000B’S3aHHS MOAPYOKS LIOA0
yTpUMaHHSI.

3a3HadueHe MiIKPECIIOE B3a€MHY TPUPOIY MIATPUMKH TOAPYNKKS B MUIFOOHUX
BiJIHOCHHAX, Jie¢ (piHAHCOBE OIArormoyryqusi KOXXHOTO 3 MapTHEPIB MEPEILTiTaeEThCs 3
iXHIM (piHAHCOBUM CTaHOM. BHU3HaIOUM HE3aXUILEHICTh, KA MOKE BUHUKHYTH, KOJIN
OJIMH 3 TIOAPYOKS HE B 3M0O31 OTPUMYBATH JIOXiJI, IO T03BOJISIB OM caMOCTiiiHO ce0e
3a0e3revyyBaTy, 3aKOH IparHe 3a0e3MeyuTH, MO0 Taki 0COOM HE 3aUIIMINCS 0e3
HEOOXI1IHOT MaTepiaibHOT JOTIOMOTH.

Lli cycminbHiI BIZHOCHHHM ICHYIOTh B paMKax HOPMAaTHUBHUX IPaBOBIIHOCHH,
SIKI OXOIUTIOIOTH JOOPOBIUTbHE HAJaHHS YTPUMaHHS OJHMM 3 HOAPYXOKA 1HIIOMY.
Konu oauH 3 MOAPYXKS HAJIEKHUM YUHOM BUKOHYE IIeH 00OB’S30K, 3000B’s3aHHS
3 yTpuMaHHA (QYHKIIOHYe Oe3rnepeOiifHO, OCKIIbKM CTOPOHH CaMi JOMOBIISIOTHCS
Ipo po3Mip, BUA, Yac Ta Micle HajaHHs yTpuMaHHs. OnHaK y pa3i HeBUKOHAHHS
3000B’sI3aHHSI YIIOBHOBa)KEHAa o0co0a Ma€ MOIIMBICTh IHIIIIOBATH JEpiKaBHI
MEXaHi3MH TMPUMYCOBOTO CTsATHEeHHS. Cy0’€KTHBHE NMpaBO BUMAaraTd KOHKPETHHX
Iiil Big 3000B’s13aHO1 CTOPOHU MEPEXOANUTH Y HOBY CTailo - craailo Bumord. [Ipaso
BUMOTH CIIPSIMOBYETBCSI HE O€3MocepesiHhO0 70 3000B’S3aHOI CTOPOHH, a depes
JepKaBHUM opraH, KUl 3a0e3rneuye AepKaBHUN MIPUMYC. 3a TAKOTO PO3BUTKY IMOIIN
BHUHHKA€E aTiIMEHTHHUN 000B’ 30K MOAPY K, SIKUH (QYHKIIOHY€E B MEXKaX OXOPOHHHX
MPaBOBIIHOCHH, METOIO SIKHX € MPHUMYCOBE 3aJ0BOJICHHS IMOTPEOU YIpaBOMOUYEHOT
CTOPOHH B YTPUMaHHI.

AniMEHTHHH 00O0B’S30K MOJPYXOKS € AMHAMIYHMM. Y BUNAIKaX HEHAJIEKHOTO
BUKOHAHHsI O0OOB’SI3Ky MO YTPHMAaHHIO O0OB’S30K MOIPYX KA TpaHCHOPMYEThCs 3
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OXOpOHHHX IPABOBIJIHOCHH B 3aXMCHI, B PAMKax SIKHX ICHY€ aJliMEHTHUH 000B’SI30K
TOJIPYHKKSL.

ToMmy IHCTHTYT yTpUMaHHSI HOAPYOKS BiJirpae KIIOYOBY poOJb Y BHPILICHHI
MUTaHb €KOHOMIYHOI HEPIBHOCTI Ta COIIAIbHOI CIPAaBEUIMBOCTI MIXK TOAPYAKSIM B
paMKax IMpaBOBOTO PETYJIIOBAHHS CyYacHOTO CIMEHHOTO mpaBa B YKpaiHi. Buznanus
npaBa Ha YTPUMaHHA CJIYTy€ TapaHTI€lo, 1[0 MOCHIIIOE B3a€MHI 3000B’SI3aHHS 1010
MiATPUMKH Ta MIKITyBaHHs, SIKi JIE)KaTh B OCHOBI IITFOOHUX BiJHOCHH.

TakuM 4MHOM, 3000B’SI3aHHS TOAPYIOKS 3 HAJAHHS YTPUMAHHS € OKPEMOIO
KaTeropi€ro NMBIIBHO-TIPABOBUX 3000B’s3aHb, O SIKOI MOXYTh 3aCTOCOBYBATHCS
HOPMH 3arajibHOi YAaCTHHM 3000B’S3abHOrO NpaBa. MOro BU3HAYEHHS MOXKHA
chopMyIoBaTH SK TPAaBOBITHOCHHHU, B SIKUX OJWH 3 TOAPYXOKS 3000B’s3aHUMN
Ha/aBaTH YTPUMAaHHS JAPYrOMY 3 MOJIPYXKS B MarepiaibHildi abo TpomoBiit Gpopmi,
a oJiep)KyBad YTpPUMaHHS Ma€ MPaBO BUMAaraTH BHKOHAHHS IIbOTO OOOB’SI3KY BiJ
3000B’s13aHOT CTOPOHH.

31o4aTKoM MIOBHOMacITabHOro BroprueHHs Pociiicbkoi @eneparttii Ha TepuTOpito
VYkpainu nepes KOKHUM YICHOM CYCIIIbCTBA MOCTAIU TJIMOO0KI BUKIIUKH JUIST KUTTSL.
Oco0JIMBO TOCTPUMH IIi BUKIHUKH € ISl COIIaJbHO BPA3JIMBHUX BEPCTB HACCICHHS.
3a Takux 0oOCTaBUH 3a0e3MEUeHHsI 3aXUCTy X MpaB Ta 3aKOHHUX IHTEPECIB, y TOMY
4KCIIi, TpaBa Ha YTPUMaHHs, Ha0yBae MepIIoYeproBoro 3uayeHHs. [Iporec peanizairii
OO TIPaBa HEPO3PHUBHO MOB’SI3AHUHN 3 HAJIC)KHUM BUKOHAHHSM 1HIIUM 3 MTOJPYXIKS
3aKOHOAABYO BCTAHOBJICHUX 000B’A3KiB.

Bapro noroaurtucsk 3 gymkoro T. I1. KpacBiTHOT, 110 ciMeiiHi 000B’I3KH € TAKUMH,
10 TICHO TOB’s3aHi 3 0c00010, a TOMY HE MOXYTh OyTH Tepekia/ieHi Ha iHITy 0co0y,
TOMY Yy 3000B’sI3aHHSIX TIOAPYAOKS [0 YTPUMAHHIO 3aMiHa OOPKHHKA HE JIOMYCKAEThCS
[3, c. 66].

AnimMeHTHI 3000B’S3aHHS Yy TOAPYKHIX BIJHOCHHAX MAalOTh CIenUpidHIHA
XapakTep 11010 paBa BUMord. Oep:KyBad aTiMeHTIB, pealli3ylouH CBOE IPaBO, MOXKE
BUMAraTH Bijl 0Op>KHHKA BUKIIFOUHO CIUIATH KOHKPETHOI IPOILIOBOT CYMH, PO3MIp SIKOT
BH3HAYAETHC cyaoM. Kpim Toro, yrmoBHOBa)keHa ocoba 30epirae mpaBo BUMOTH JI0
iHIUX 0ci0, AKi BiAMOBIIHO 10 3aKOHY 3000B’s3aHi cHpusTH ii oTpuMmanHO. Kpim
TOTO, BOHA MO’KE 3BEPHYTHUCS 33 3aXHCTOM CBOIX IPaB JIO CyJIOBHX OpPTaHiB.

Pazom 3 TuUM, fOpUIUYHHA OOOB’SI30K IIATHHKA AaJiMEHTIB OXOILIIOE KiJlbKa
ACIIEKTIB: IIJIATHUK 3000B’S3aHUI BUMHSTH AKTHUBHI [il; IUIATHUK 3000B’S3aHUI
YTPUMYBATHCS BiJ [IiH, IK1 MOKYTb MOPYIIATH MpaBa oJIepKyBada aTiMEeHTIB; IJIATHUK
3000B’s13aHUH MMiAABATUCS CAHKIISIM OCOOHMCTOTO Ta MAalHOBOTO XapakTepy y pasi
HACTaHHS MTPABOBUX HACHIJIKIB.

HeBukoHnanHst 00OB’SI3Ky HaJaHHS yTPUMaHHS MOXKE€ MaTH HACIHIJIKOM pi3Hi
3aX0JIM BiJIIIOBINATBHOCTI, 30KpeMa: 000B 30K CIJIATUTH HEYCTOMKY, mTpad, MeHIo;
000B’SI30K BIJIIIKOYBaTH 30WUTKU, 3aBllaHI HEHAJICKHHM BUKOHAHHSM OOOB’SI3KY
YTPUMYBATH IHIIOTO 3 MOJPYXKS; THMYacoBe OOMEXKEHHS IMBUIBHHUX, CIMEWHHUX
a0o IHMKX TMpaB 0coOM O BUKOHAHHS OOOB’S3KY yTPUMYBATH JAUTHHY; 3BUITBHEHHS
YOJIOBIKa/APYKMHU BiJ OOOB’SI3KY HaJaHHS YTPUMAaHHS; HaKJIAACHHS wmTpady,
rpoOMaJIChbKi pOOOTH a00 1M030aBIICHHS BOJII 32 3J1ICHE YXUJICHHS BiJI CIUIATH aJTiMEHTIB.

Ha tni mowarky mnoBHOMacmTaOHOrO BTOprHeHHS Pocilicekoi @Peneparii
Ha TEpUTOPiI0 YKpaiHU CyCHiIbCTBO B LIJIOMY OopeTbcs 3 OeslpeLeaeHTHUMHI
BUKJIIMKAMU Ta HeBU3HAueHiCcTIO. Hacaiaku BIMHM BHXOIATH JAJEKO 34 MEXI
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TCOTIOITUYHUX KOPJOHIB, TIPOHU3YIOUU CTPYKTYPY IOBCSKIECHHOTO JKUTTS JIHOJACH
1o Bciii kpaini. OcoOIMBO BpPa3IMBUMH € Ti BEPCTBH HACEIICHHS, SKi € COIIaIbHO
HE3aXUIIEHUMH a0o0 mepeOyBaloTh y HECHPUSTIMBOMY COLIabHO-€KOHOMIYHOMY
CTAHOBHIIII 1 SKI CTUKAIOTHCS 3 OUIBIIOI COI[IaJIbHOK BPa3JIMBICTIO Ta PU3MKAMU
B yMOBax HeCTaOiIbHOCTI. Y Taki HEMpOCTi YacW TrapaHTYBaHHS OCHOBHHX IIpaB
1 3a0e3MeYeHHs 3aXUCTy Bpa3JIMBUX BEPCTB HACEJICHHS, 30KpeMa IXHbOTO MpaBa Ha
yTpuMaHHsI, HaOyBa€e HaI3BUUAHOT BAXKJIMBOCTI. Y il CKJIa HIH cuTyarlii eekTuBHE
3aCTOCYBaHHSI TPABOBUX HOPM, IIO PETYIIOIOTh MUTAHHS YTPUMaHHS IOAPYIKS,
CTa€ HE JIMLIC IOPUANIHAM 000B’S3KOM, a i 3aC000M 3aXHCTY JIIOACHKOI TIHOCTI Ta
Onarormosryyys B yMOBax HaJI3BHUAHUX 0OCTaBHH.

YMOBH BOEHHOTO CTaHy B YKpaiHi BHOCATH 3HaYHI BUKIMKHU B chepy ciMeiHOTO
mpaBa, 30KpeMa BiJHOCHO MUTAaHb YTPHUMaHHS OJHOTO i3 TOAPYXOKS, OCOOIMBO
KOJIM OJIMH 13 WIEHIB CiM’i, 30KpeMa YOJIOBIK, MOO1Ii30BaHUil 10 JiaB 30pOHHMX
Cun Ykpaian. Xoda YHHHHM 3aKOHOZABCTBOM Iepea0dadacThbes, Mo MOOiTi30BaHi
0CcOo0M HE 3BUIBHSIOTHCS Bijl 000B’SI3Ky CIUIATH aliMEHTIB, OJJHAK BUKOHAHHS TaKOTO
000B’sI3Ky MOE 3YMOBJIIOBATH IEBHI MPOOJEMH, SIKI HE 3aBKIH 3aJieXaTh BiJl BOJI
Takux 0oci0. 30Kpema, MOBa ijie mpo HeBYACHY a00 HETIOBHY BHILIATY TAaKUM 0CO0aM,
SIK BIHCBKOBOCITY>KOO0BIsIM 30poitHux Cuil YKpaiHH, TPOIIOBOTO 3a0€3MEUYECHHS Bi
nepxkasu [2, ¢. 50-51].

B yMoBax BOEHHOTO CTaHy B MUTaHHSIX BHIUIATH 3apOOITHOI IUIATH BiCEKOBUM
MPIOPUTETHUMH € TIOJI0KEHHs 3aKoHy Y Kpainu «IIpo conianbHuil Ta MpaBOBHM 3aXHUCT
BIICbKOBOCJTY>KOOBIIIB Ta YWiICHIB 1X cimei» [7].

Yacturoro 1 crarti 9 3akony Ykpaiam «IIpo coriaapHu# Ta MIpaBOBUI 3aXUCT
BiiCEKOBOCITY>KOOBIIIB Ta WICHIB iX CiMEil» BCTAHOBJICHO, IIO JIep)KaBa TapaHTye
BICHKOBOCITYXOOBIISIM JIOCTaTHE MaTepiaibHe, IPOIIOBE Ta iHIII BUIX 3a0e3MeueHHs
B 00cs3i, IO BIAMOBiZa€ yMOBaM BIHCHKOBOI CIYXOW, CTHMYIIO€ 3aKpITUICHHS
KBaJTihikoBaHUX BIHCHKOBUX KapiB [7].

3riHO 3 MM 3aKOHOJABUYMM aKTOM, BIHCHKOBa 4YacTHWHA, JIO SIKOI HaJIeKUTh
BiIiCEKOBOCITY’)KOOBEIlb, € BIAMOBIAATBHOIO 32 BHIUIATY HOMY TPOIIOBOTO
3a0e3MeYeHHs. X04a KOILTH BUAUIIIOTHCS IEPKaBOI0, y KOKHIHM BIHCHKOBIN YacTHHI €
MEPCOHAI, KU 3aiMaEThCsl OPOPMIICHHSIM JIOKYMEHTIB, @ TAaKOX (DiIHAHCOBHIA B,
SIKUH BIATIOBiAa€ 3a 3apaxyBaHHA KOIITIB HA paXyHKH BiHCHKOBOCITY>KOOBIIIB.

Opnak Oyno O HEBIpHO CTBEPIUKYBaTH, LIO BICHKOBA YacTHWHA 3aBXKIU BHHHA
y 3aTpUMKax 3 BUILIATOI0 T'POIIOBOTrO 3a0e3redeHHs BiiChKOBOCTY:KOOBIsM. Ha
el Tpolec MOXKYTh BIUIMBATH YHUCIEHHI (DaKTOpHW, BKIIIOYAIOYH aJMiHICTPAaTHUBHI
MPOLEAYPH, OFOPOKPATUYHY HECPEKTHUBHICTh, JOTICTHYHI MpoOJIeMH Ta 3OBHIIIHI
00CTaBMHM, TaKI K HeCcTaya OI0HKETHUX KOIITIB TOIIO.

He3Baxaroum Ha CKJIaIHOII B OTPHUMaHHI TPOIIOBOTO 3a0e3leueHHs, 0co0a,
BiJNOBiaNbHA 32 CIUIATY ATIMEHTIB HA YTPUMAaHHS, 3aJHIIAE€THCS 3000B’S3aHOI0
BUKOHYBATH 11eii 000B’s130K. OJHAK HEBUILIATA ICP>KABOIO TPOILIOBOTO 3a0e3CUCHHS
BiiCBKOBOCITY>KOOBIISIM MOJKE TIPH3BECTH 10 HEBHKOHAHHS OOOB’S3Ky 31 cIuiaTtu
QTIMEHTIB 1HIIUM 3 TIOJPYXIKS Ha KOPUCTh TOTO, KOMY HAJA€ThCS YTPHUMAaHHSI.

BHacniziok HecBoeuacHOT a00 HEMOBHOI BHIIATH AJIMEHTIB TaKi O0COOM MOXKYTh
CTpaXIATH BiJl HEIOCTATHHOTO MaTepiadbHOTO 3a0€3MeUYCHHSI, [0 BIUIMBAE Ha IXHIM
piBeHb MaTepiaibHOTO M00poOyTy Ta 34aTHICTh MIATPUMYBATH CBOi HOPMaibHi
KHUTTEBI YMOBH.
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OnwcaHna cuTyanis siBJisie COO00I0 CKIIAJHY MPaBOBY MPOOIIEMY, B SIKiil BAHUKHEHHS
3a00proBaHoOCTi 31 CIUIATH QTIMEHTIB depe3 3aTPUMKY BHIUIATH TPOIIOBOTO
3a0e3IeYeHHs BiliChKOBOIO YaCTHHOIO ITi/THIMAE Bi/IIOB1IHI TUTAHHS 00 FOPUIUIHOT
BUHM Ta XapaKTepy NpaBONOPYIICHHSI.

BaxxnuBo pO3TISHYTH OCHOBHI O3HAKH IOPUIUYHOTO TPABOMOPYIICHHS.
[IpoTtunpaBHa NOBEAIHKA, IO CYNEPEUYUTH IMPAaBOBUM HOpMaMm, SBISE COOOIO
MOpYIICHHS 3a00pOH, Mepeq0adyeHnX 3aKOHAMH Ta ITiI3aKOHHUMHU aKTaMmH, abo
HEBUKOHAHHS 3000B’s3aHb, 110 BUINIHBAIOTH 3 MPABOBUX HOPM, IPaBOBUX aKTiB
YU JOTOBOPIB.

Y 1mbOMYy KOHTEKCTI BaXKJIHMBO IPOAHANI3yBaTH YU HE TOPYIIUB OOOB’SI30K
BiliCHKOBOCITY>KOOBEIIb CIIJIadyBaTH aJliMEHTH Ha YTPUMAHHS 1HIIIOTO 3 MOAPYXOKS, Y
3B’S13KY 3 HECBOE€YACHUM OTPHMaHHIM I'POLIOBOTO 3a0€3MEeUYCHHS BiJl AepKaBH.

Xoua 3aTpUMKa y BHIUIATI KOIITIB HA yTPUMAaHHS OJIHOTO 3 TIOJPY KK MOXKE Oy TH
CIIPUYMHEHA 30BHIIIHIMH (PaKTOpaMH, TAKUMHU K HECBOE€YACHA BHILIATA TPOIIOBOTO
3a0e3MeyeHHs BilICbKOBOIO YaCTHHOIO, BOHA IOPOKYE MEBHI IOPUANYHI TPOOIEeMH.

3 oHOTO OOKY, BIHCHKOBOCITYKOOBEIIb MOKE CTBEPIPKYBATH, 110 HOTO HEBUILIIATA
He OyJia HABMHCHOIO, a CKOPIIIIe cTajia HACIiIKOM 0OCTaBHH, SIKi HE 3aJIe)KaIH Bi HOTO
BOJIi, a caMe BiJ aJMiHICTpaTMBHOI HEe()EKTUBHOCTI MO HAapaxyBaHHIO T'POIIOBOTO
3a0e3rneyeHHsT a00 THMYAcOBi BiJICYTHOCTI TPOIIOBHX KOINTIB Ha paxXyHKax
BilicbkoBOT 4actuHu. OJHAK, 3 IOPHIUYHOI TOYKU 30pPY HEBUKOHAHHS IPABOBOTO
3000B’A3aHHS, HE3aJIEKHO B IPUYMH, IO JIS)KaTh B HOr0 OCHOBI, MOXKE TPAKTyBaTUCS
SK TIOpYIIEHHS B3STHX Ha ceGe 00O0B’SI3KiB, SIKIIO iHIIE HE JIOBEACHO OCO0OI0, sKa
HEHAJIOKHO BUKOHAJIA Take 3000B’I3aHHSI.

Kpim Toro, Hacmiku Takoro HEBUKOHAHHS BHUXOISATh 332 MEXi HPOCTHUX
(iHAaHCOBUX CKIJIQJHOIIIB, BIUIMBAIOYM Ha MartepiayibHe 3a0e3neueHHs. Hemoxk-
JIUBICTh CBO€YACHO OTPUMYBATH aJiMEHTH dYepe3 30BHINTHI YUHHHUKH ITOCHITIOE
COIliaIbHO-EKOHOMIYHY BpPas3luBiCTh 0Ci0, SIKi IX OTPUMYIOTb, 3aTOCTPIOIOYH IXHIO
MaTepiajibHy He3aXHUIICHICTh 1 CTABJISIYH IT1]1 3arPO3Y iIXHIO 371aTHICTh 3a]J0OBOJIBHATH
cBO1 0a30Bi MOTPEOM.

Xoua 3aTpUMKa Yy BHIUIATi aliMEHTIB HE OOOB’A3KOBO O3HAYA€ 3JIMH YMHCEIN
3 00Ky ocoOu, sika 3000B’s3aHa iX CIUIa4yBaTd, BOHA ITJIKPECIIOEC BaKIMBICThH
YTOYHEHHS 3aKOHOZABCTBA Y Iii cdepi s BUPIMIEHHs Ta MiHiMi3allii mpooieM, mo
BUHHUKATUMYTh Y TOAIOHUX CUTYyaIIisIX.

Y KOHTEKCTI CYJIOBHX CIIOPIB I0/I0 HECBOEYACHOT CIJIATH aJlIMEHTIB y 3B’SI3KY 3
MOO1TI3AITiEI0 OAHOTO 3 TOAPYKKS BHHHUKAE JCKiTbKA CKIIATHUX IMPABOBHUX IHUTAHb,
MOB’SI3aHUX 13 3aly4YCHHSM JOJATKOBUX CTOpPiH 10 CHpaBH, 30KpeMa MO>KJIHBO
BiliCbKOBOT YaCTHHH, B SKifl CIIy’)KUTh Taka oco0a, Ta MOTEHI[IHHUM 3BIIbHCHHSIM
MOO1JTI30BaHOTO BiHCHKOBOCITYKOOBIIS Bij BiIIOBIAAIEHOCTI 32 HECBOEUACHY CIUIATY
AIIMEHTIB Ha YTPUMAaHHS OJHOTO 3 TOAPYHOKS.

ToMy mopedHO 3’sCyBaTH YU MOXe 0c00a, sika Mae MpaBO HA aJiMEHTU, OKPIM
MMO30BHUX BHMOT 10 MOOITI30BaHOTO BIHCHKOBOCITYKOOBIIS, TaKOXX 3aTydaTH
BICHKOBY YacTHHY SIK BiJnoBiaya abo TPeTio 0co0y, sKa He 3asiBJsi€ CAMOCTIHHHUX
BUMOT Ha MPEIMET CIOPY. Y CYyZI0BOMY MPOIIECi 3aTy4eHHs JJOAATKOBUX CTOPiH, OKPIM
OCHOBHOTO BIJIOBiayua, 3aJICKUTh Bill BCTAHOBJICHHS iXHBOTO IPABOBOTO 3B’S3KY
3 TIPeIMETOM cropy. Y IbOMY BHIIQJIKy BiliCbKOBa YacTHHA MOXe OyTH 3allydeHa,
SIKIIO OyJie TOBEIEHO, 1110 ii Ail a00 0e3MisIbHICTh CHPHUSIM 3aTPUMII a00 HeCIuIaTi
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amiMeHTiB. OfHaK Take BU3HAYEHHs MOTpeOye BHUBYCHHS KOHKPETHHX OOCTaBUH
CIpPaBH Ta IOPUANYHUX 3000B’513aHb BIICHKOBOI YaCTHHU I10/10 BUIUIATH IPOILIOBOIO
3a0e3MeYeHHsI CBOEMY OCOOOBOMY CKJIay.

Kpim TOro, Moke BHMHUKHYTHM NHTaHHS YM Ma€ TIpaBO MOOITI30BaHUIA
BIHCHKOBOCIYKOOBELb, MIPOTH SIKOIO MOJAHO II030B 332 HEBUKOHAHHS aJiIMEHTHHX
3000B’s13aHb IO YTPUMaHHIO OJTHOTO 3 TOAPYXOKS, Y BUIAAKY BiICYyTHOCTI OTO BUHU
3a BHICONHMCAHNX OOCTaBHMH, 3BEPHYTHUCS JI0 CyIy 3 KIOMOTAHHSM IPO 3aTy4YeHHS
BiliCEKOBOT YaCTHHU JI0 y4YacTi B CyJI0BOMY Tiporieci. B Takiil cutyariii cya nmoBuHEeH
OIIIHUTU YW € 3aJy4CHHS BIICHKOBOI YaCTUHU HEOOXiTHUM JIJIsi 3a0e3IMeUeHHS
CTpaBEeIUIMBOTO BHPIIIEHHS CIOPY 1 YW HE Mepemko/pKaruMe Ii BiACYTHICTb
e(eKTHBHOMY 3/1IHCHEHHIO TTPABOCY/Is, 30KpeMa B TUTAHHSX JIOCIIHKEHHS 00CTaBUH
3aTPUMKHU BUIUIATH IPOIIOBOTO 3a0€3MEUYEHHS, 10 MOTATIIO 33 COOOI0 MPOCTPOUCHHS
BUILIATH JIIMEHTIB HA YTPUMAaHHS OJTHOTO 3 TIOJPYOKS.

[ToTenmifine  3BUTBHEHHS  MOOWTI30BAHOTO  BIHCHKOBOCIYKOOBISI — Bif
BiJNOBIAaIbHOCTI 32 HECBO€YACHY CIUIATy aJliMEHTIB Ha YTPUMaHHS IHIIOTO 3
MOJIPYKKsSI Yepe3 BiACYTHICTh HOTO BUHU Y HEBUKOHAHHI TaKUX 3000B’s13aHb, BUMArae
YBa)KHOT'O BCTaHOBJICHHsSI OOCTAaBUH CIIPaBH. 30KpEMa, CyJl IOBUHEH BU3HAUUTHU YU
BXKHMB MOO1II30BaHUN BiliCBKOBOCITY>KOOBEIb PO3YMHHUX 3aXOJiB Uil TTOM SIKIICHHS
HACNIIJIKIB TPOCTPOYCHHS Yy BHUIUIATI AJTIMEHTIB Ta YM HaMaraBCs BiH BXHTHU
ANbTEPHATUBHUX CITOCOOIB MaTepiaibHOI MIATPUMKH IX OJIepKyBaya.

Kpim TOr0, yMOBH BOEHHOT'O CTaHY TAKOK BHOCSITB IIEBH1 CKJIQIHOLI Y MOYKJIUBICTb
ocobwu, sika oTpedye yTpruMaHHs, ePEeKTHBHO peaii3yBaTH Take MPaBo y BHUIAIKAaX,
KOJIU JPYTHH 3 MOAPYXOKS BiAMOBIISIETHCS BiJ JOOPOBUIRHOI CIUIATH alliMEHTIB ab0
1HIIO{ MaTepialbHOT M ATPUMKH L€l 0COOH.

VY cutyanisx, KOJIM OJMH 3 MOAPYXOKS MOOLTI30BaHUN 1 CIIY)KUTh Y 30pOUHUX
Cunax Yxpainu, a iHIIUH HaMaraeTbCs peaji3yBaTH CBOE IMPaBO Ha YTPUMaHHS B
MIPUMYCOBOMY TOPSIKY, BUKJIUKH CTAalOTh L€ OUIBII OYEBUAHMMH. 30KpeMa, MOBa
HiJIe TIpO MEBHI aCMEKTH CyI0BOTO TPOIIECY, IKUI Mae CBOT MPOIeCyaibHi 0COOITUBOCTI
y BKa3aHii KaTeropii Copy B yMOBaX BOEHHOTO CTaHYy.

Crarrsamu 1, 2 HIIK VYkpainm mnependadeHo, 1o 3aBIaHHSM LUBUIBHOTO
CYJIOYHMHCTBA € CTIPABEIIMBHHI, HEYTIEPEPKSHUI Ta CBOCYACHUH PO3TIIS 1 BUPIIICHHS
LIMBIIPHUX CHpPaB 3 METOI €(PEeKTHBHOTO 3aXWCTy IOPYIICHWX, HEBH3HAHUX a0o0
OCIIOpPIOBaHMX TpaB, cBOOOA uM iHTepeciB (i3MyHMX oOcCi0, MpaB Ta iHTepeciB
IOPUAMYHUX OCi0, iHTepeciB jaepkaBu. 3rigHo i3 cT. 5 LIIK Ykpaiuu 3aiiicHIOM0YN
MPaBOCYIsl, Cy/ 3axXUIae TpaBa, CBOOOMU Ta iHTepecH (i3WYHHX 0ci0, mpaBa Ta
1HTEepecH IOPUANYHUX 0Ci0, AepikaBHI Ta CyCIHiJIbHI iHTepecH y croci0, BU3HAYCHUH
3aKOHOM a00 JJoroBopom [8].

Crarrero 190 LIIK VYkpaiHum BCTaHOBIEHO, IO yXBaja MPO BIAKPHUTTA
MIPOBA/KCHHS Yy CIIPaBl HAJCWIIAETHCS YIaCHUKAM CHPAaBH, & TAKOX 1HIIUM 0co0aMm,
SIKIIIO BiJI HUX BUTPEOOBYIOTHCS JOKA3W, B MOPSIKY, BCTAHOBICHOMY CTaTTero 272
uporo Kosmekcy. OHOYaCHO 3 KOMIEI0 YXBAJU PO BIAKPUTTS MPOBAKEHHS Y CTIpaBi
yYaCHHKaM CIIPaBU HAACHUIAETHCS KOIIiS MO30BHOI 3asBU 3 KOMISIMU JOJAHUX IO
HEl IOKYMEHTIB, KpIM BHIIAJIKiB, SIKIIIO [TO30B IOJAHO B €ICKTPOHHINA (Gopmi depes
eJICKTPOHHUH KabiHeT [8].

Tax, KoM BiIOBiJay y TaKuX criopax MoOinizoBanuii 10 30poitHnx Cuin YKpainu
Ta CIYKHTh Y BIICbKY, BHHUKAE CUTYAIlisl, KOJU CyIOBHI MPOLIEC MOXKE 3aTSATHY THCS.
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Taka 3aTpUMKa MOX€ BHHUKHYTH 4epe3 HEOOXiIHICTh HaJIeKHOTO MOBiJOMIICHHS
CyIIOM BiIIOBia4a rmpo po3risi crpasu. OueBUIHO, IO OYAyTh MaTH MicCIle BUIIAJIKH,
KOJIM TIepIIi CyJOBi 3acifaHHs, 0COONMBO SIKIIO BOHH MPOBOSTHCS 3a MPaBUIAMHU
3arajlbHOTO TI030BHOTO TIPOBA/DKEHHS, MOXYTh OYTH BIJIKJIaJeHI uepe3 HEesBKY
BignoBinava. Taki 3aTpUMKH B CyJIOBOMY PO3IIIA/I MOKYTh HETAaTUBHO BIUIMHYTH Ha
CBO€YACHE BUPILICHHS CIPaBU, 0COOJIMBO KOJNU CyJ 3000B’SI3aHHUN JTOTPUMYBATHUCS
PO3YMHHUX CTPOKIB 11 po3risiy.

Kpim TOTO, 3aTSATYBaHHS CyIOBOTO TIPOILIECY MOYKE MATH HETaTHBHI HACTIAKA I
Mo3MBayYa, KUK MOTpeOye YTPUMAHHS, IO 3YMOBIIOETHCS HEOOXIAHICTIO OTPUMAaHHS
SIKHAWIIIBUIILIOT MATEPiaJIbHOT IOMOMOT Y. BaXKTMBO M IKPECIINTH, 110 BIIKJIAICHHSI CYIOBOTO
pO3MIsy Yepe3 BiICYTHICTH BIATOBiMaYa O4YEBHIHO HE OyJe BIANOBITATH iHTEpecam
Mo3MBaYa, OCOOJIMBO 3 OIVIAAY Ha HOro rocTpy 3aJIeXHICTh BiJl CTOPOHHBOI MaTepiaibHOT
noroMord. ToMy HEOOXiJHICTh CBOEYACHOTO BHPIIICHHS CIPaB Yy TaKHX MOTEHIIHHUX
CHUTYAITiSIX € BKIMBOIO VIS HAISKHOTO Ta SPEKTUBHOTO 3aXHCTY TPaB MO3HUBAYIB.

TakuM YMHOM, MOTEHLiI{HI 3aTPUMKH B CYZOBOMY PO3TJIIsiAL, SKi 3yMOBIIOIOTHCS
MOOUTI3AIIEI0  OJHOTO 3 TOAPYXKSI, MOXKYTh NEPEIIKOKATH ePEKTHBHOMY
3a0€3ME€YEeHHIO MpaB Ha AJIMEHTH Ta HEraTUBHO BIUIMBATU HAa 34aTHICTH MO3UBaya
OTPUMAaTH CBOE€YACHY MarepianbHy JornoMory. CKIaJHOCTi, NpUTaMaHHI yMOBaMm
BOEHHOT'O Yacy, I1e Oiiblle YCKIAAHIOITh IPoOJIeMH, 3 SKUMH CTHKAIOThCS 0COOH,
LI0 IPar€HyTh OTPUMATH aliMEHTH B IPUMYCOBOMY IOPSIIKY, IO BUMAarae OKpemoi
HaJIeKHOI yBark 0 TAKMX 0OCTaBHH.

OkpiM HaBe/IeHMX BHIIIE CKJIAJHOLIIB y peasizallii mpaBa ocoOM Ha BCTAHOBIICHHS
Ha ii KOPUCTh YTPHMaHHS BiJ IHIIOI, € PU3UKH TOTO, IO PO3TJIS/ CIPaBU CYAOM Oyze
HEMO>KJIMBUM JI0O MOMEHTY JIeMOOLITi3allii BiroBiiaya 3i ckiaxy 30poitanx Crin Ykpainu.

Bigmosiguo mo m. 2 u. 1 cr. 251 HUIIK Ykpainu cyn 3000B’s3aHUN 3yNUHUTH
MPOBAJPKEHHS Y CIpaBi y pa3i nmepeOdyBaHHS CTOPOHH a00 TPEThOi 0COOH, AKa 3asBIIIE
CaMOCTIilHI BUMOTH LIOA0 NpeAMeTa cropy, y ckiuaai 30poinux Cun Ykpainu ado
THIIUX YTBOPEHHX BiJINOBIHO JI0 3aKOHY BilICBKOBUX (hOpMYBaHb, 110 NEPEBEACHI Ha
BOEHHUH CTaH a00 3aydeHi 10 IPOBEICHHS aHTUTEPOPUCTHYHOI orepartii [8].

Binnosiguo non. 2 4. 1 cr. 253 LITK Ykpainu npoBaykeHHs y CHIpaBi 3yTUHIETHCS
y BUMNAJAKY, BcTaHOBIeHOMY M. 2 4. 1 cT. 251 mporo Konekcy - 10 mpunmHEeHHS
nepe0yBaHHS CTOPOHU abO0 TPEThOi 0COOM, SKa 3asBISE CAMOCTIHHI BUMOTH IIOJ0
npeaMeTa cropy, y ckiani 3opoianx Cun Ykpainu abo iHIIMX yTBOPEHHUX BiJIOBIIHO
JI0 3aKOHY BIHCHKOBUX (hOPMYBaHb, 110 TIEPEBE/ICHI HA BOEHHNH cTaH abo 3aiydeHi 10
MIPOBEICHHS AHTUTEPOPUCTHIHOI omeparii [8].

Taxe 3ynuHEHHs POBAKEHHS y CIIPaBi CTBOPIOE 3HAYHY MPOOJIEMY AJIsl 0COOH,
siKa MOTpeOye yTpuMaHHs. 3aTpUMKa B PO3IJISAl CIIPaBH JIO MOMEHTY JeMoOiizaiii
BiJINOBi1a"ya 03HAUAE, 110 3asIBHUK MOXKe OyTH 11030aBIeHHIA MaTepialbHOT JJOTTOMOTH,
gaKa HoMy BKpaill HeoOXigHa Ui iCHyBaHHS Ta 3aJ0BOJICHHsS Oa3oBux motpeb. Lle
MPOJIOBXKY€E HEBU3HAUCHICTD 1 ()IHAHCOBY CKPYTY MO3MBaya, MOTIPUIYIOYH HOTo 1 0e3
TOro BpasiuBe craHoBuie. Kpim Toro, me miZpuBae OCHOBOIOJIOXXHHUI HPUHIIMII
CBO€YACHOTO JOCTYIY A0 MpaBOCyIAs Ta epeKTHUBHUX 3acO0iB MPABOBOIO 3aXHCTY,
10 1e OUIbIIe CTABUTH ITiJ] 3arpo3y NpaBa Ta iHTEpPecH Mo3uBava.

Takum 9WHOM, 3yNMHEHHS TPOBA/DKEHHS y CIpaBi, B 3B’SI3Ky 3 MOOiTi3aIi€eio
BIJIMIOBia4a, CYTTEBO OOMEXYE MOJKIJIMBOCTI MO3MBada OTPUMATH B MPUMYCOBOMY
MOPSIZIKY 32 PILICHHSIM CyAy HaJaHHS HOMY YTPUMAaHHSI.
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3aranoM, BaXJIMBO 3a0€3MEYUTH CIPABEIUIMBUI OanaHC MK 000B’s3KaMu
MOOLTI30BaHOI 0cOOM Ta TOTpebdaMH 1 MpaBaMH 4icHA CiM’i, SKUH Mae MpaBo Ha
yTpUMaHHs, Oepydyd 10 yBaru o0’€KTUBHI OOCTaBMHHM, L0 BUHHKAIOTH y 3B’SI3KY 13
BOECHHHUM CTaHOM.

Lle#t 6amanc BMMarae 3BaKEHOTO MiAXOJy, AKHH BPaXxOBY€ YHIKaJIbHI BHUKIHKH,
3 SIKUMH CTHKAIOThCSI OOMIBI CTOPOHH, IO OEpyTh ydacTb y cipasi. 3 onHOro OOKY,
MOO1TI30BaHHI MOKE 3ITKHYTUCS 3 TPYAHOIIIAMH Y BUKOHAaHH1 ()iHAHCOBHX 3000B’s13aHb
gepe3 BIHCHKOBY CITy)KOy Ta OB’ s13aHi 3 Het0 0OMEKEHHs. 3 1HITOTo 00Ky, WICH CIM 1,
SIKMI Ma€ MPaBo Ha aJIIMEHTH, MOKJIAJae€ThCsl Ha 11l BUIUIATH JUIS 3a0€3MEUCHHS CBOTO
Onarormosyyyst Ta MiATPUMKHU JKUTTEBOTO PIBHS, O POOUTH CBOEYACHY Ta MOCTIHHY
HIATPUMKY KPUTHYHO BasKJIHBOIO.

BucnoBku i mpomo3unii. OTxe, B X0l MPOBEACHOTO JOCIIPKCHHSI BHUSBIIC-
HO 3HAYHI MEpelKoAn y 3a0e3leueHH] HaJlaHHS yTPUMAaHHS OJHOMY 3 IOJPYIOKS,
30KpeMa KOJIM 0cOOM HE 3 BJIACHOI BMHU CTHKAIOTBHCS 3 IEPELIKOJaMH Y BUKOHAHHI
CBOiX aJiMEHTHUX 3000B’S13aHb Yepe3 3aTPUMKY BHUIUIAT TPOLIOBOTO 3a0e3NeueHHs
BICHKOBOCITYKOOBIISIM.

BcTanoBieHO 0cOOIMBOCTI PO3TIISAY CIIPaBH 3a MO30BOM OCOOH, sKa MOTpedye
YTPUMaHHS, Yy 3B 53Ky 13 MOTEHIIMHUMH MPOOJIEMaMHu PO3IJISAY CIPaBH B PO3YMHI
CTPOKH Ta 3arajoM 3yIUHEHHS pPO3TJIILy CIpaBU 10 NPUIMHEHHS IMepeOyBaHHS
ydacHUKa crpaBu y ckiami 30poiHux Cun YkpaiHw, mo poOHWTh 3arpo3y s
BCTaHOBJICHHSI TAKOTO YTPUMaHHS y PO3YMHI CTPOKH.

BOauaeTbcst MOMITHA PI3HUIST MK OCOOJNMBOCTSIMA BCTAHOBIICHHS yTPHUMAaHHS
OJTHOMY 3 TIOJIPYOKSL Y MUPHHI Ta BOEHHUH Yac. BUKIIMKH BOEHHOTO CTaHYy CTBOPIOIOTH
OKpeMi TpoOJIeMH, IO MOXYTh MEPEIIKOKATH e(PEKTUBHOMY 3IiHCHEHHIO
MPaBOCY/Isl B TAKUX CIIOpaxX Ta 3a0e3MEUYCHHI0 HAJIS)KHOTO 3aXUCTy MpaB 0cCi0, sKi
00’ €KTHBHO TTOTPEOYIOTh HATAHHS iM YTPHUMAaHHS.

TakuM 4YHHOM, TPOBEACHE JOCIIPKEHHS BHUCBITIIOE TOTEHINHHI TpoOiaemMu
BCTAHOBJICHHS YTPUMAaHHS OJHOMY 3 IOJPYXKS B YMOBaX BOEHHOTO CTaHy. Xoya
(hyHIaMEeHTATbHI TPUHIIAIIN PIBHOCTI Ta CIIPABEIJTUBOCTI 3IHINAIOTHCS HE3MIHHUMU,
peanii BoeHHOro cTaHy B YKpaiHi BHMaraioTh I1HIUBILyaJbHHUX MiAXOAIB MpH
BUPILICHH] TAKUX CIIPaB, SIKi TOBHHHI BPaXOBYBATH BUKIIUKH, 3 SIKUMHU CTHKAIOTHCS K
IUIATHUKH, TaK 1 OIep KyBadi ajJiMeHTiB.

Bumeonucani npoGieMu miIKPECTIO0Th HEOOXiTHICTh MOAANBIIOI0 HAYKOBOTO
JOCIIJDKEHHSI Teopii Ta MPaKTUKU BCTAHOBIICHHS YTPUMAaHHS Ha KOPUCTH OJHOTO 3
MOJIPYOKSl B yMOBaX BOEHHOTO CTaHy B YKpaiHi 3 METOI0 TMOINYKY e()EeKTUBHHX
pillieHb, IO CIPUATUMYTh HAJIEKHOMY 3aXHCTy 0Ci0 Y TAaKHX KaTEropisix Crpas.
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PROBLEMS OF ESTABLISHING KEEPING ONE FROM MARRIAGE IN
THE CONDITIONS OF MARITAL STATE IN UKRAINE

Summary

The study highlights the difficulties associated with establishing spousal support under
martial law in Ukraine. A comprehensive analysis reveals the problems that individuals may
face when exercising their right to receive material support from the other spouse who is a
member of the Armed Forces of Ukraine.
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The purpose of the article is to highlight the current challenges and peculiarities associated
with establishing spousal support under martial law in Ukraine.

The article states that the obligation to pay alimony is one of the most important institu-
tions of modern family law in Ukraine. Its importance is due to its fundamental role in ensuring
the protection and stability of family relations. Alimony obligations to support spouses, based
on both legal and moral values, serve as a cornerstone for maintaining social equality in society.

It is established that family law establishes moral standards for material support of spous-
es, while recognising the limited scope of state provision of such needs. This dual approach
reflects the balance between legal obligations and practical aspects of family relations. Family
law recognises the importance of mutual support and care among family members, but also
acknowledges the reality that public funds may not be sufficient to meet their needs.

It is substantiated that spousal support in a marriage relationship is mutual, where the
financial well-being of each partner is intertwined with their financial situation. Recognising the
vulnerability that can arise when one of the spouses is unable to earn an income, the law seeks to
ensure that persons in such circumstances are not left without the necessary financial assistance.

It is established that the conditions of martial law in Ukraine pose significant challenges
in the field of family law, in particular with regard to spousal support, especially when one of
the family members, in particular a husband, is mobilised to the Armed Forces of Ukraine. In
particular, there are problems with the payment of state financial support to such persons, which
may have a negative impact on the timeliness of receiving financial assistance by the person in
need of support.

The author gives an opinion as to whether a person who has failed to pay spousal main-
tenance in a timely manner should be held liable, given that such a person, being a military
officer, was not provided with a timely allowance for military service.

It is noted that there are certain aspects of the judicial process in cases of establishing
maintenance for one of the spouses when the other is mobilised and serves in the Armed Forces
of Ukraine.

This study highlights the urgent need for a special approach to the consideration of cases
on the establishment of spousal maintenance under martial law. Although the fundamental prin-
ciples of equality and justice remain unchanged, the realities of wartime require individual
approaches that take into account the unique challenges faced by both payers and recipients of
spousal maintenance. Therefore, the problems described above underline the need for further
scientific research into the theory and practice of establishing spousal maintenance under mar-
tial law in Ukraine.

Keywords: maintenance, alimony, spouses, martial law, provision of maintenance, obli-
gation to maintain.
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EJJEKTPOHHA YYACTH ¥ TEPUTOPIAJIBHUX TPOMAJIAX YKPATHH
Y YACI €BPOIHTEIPAIIIMHUX MPOLECIB: EJTEKTPOHHI ITETUIIIT

VY cTarTi pO3TISHYTO MPOIECH BIPOBAKEHHS Ta e()eKTUBHOCTI CNEKTPOHHNX TIETHIIIH B
KOHTEKCTI I'POMaJIChKOT ydacTi B YKpaiHi IPOTSAroM OCTaHHIX POKiB. [IuTaHHS BIIPOBaIKEHHS
JIEMOKPAaTHYHUX 1HHOBAIIH, €IEKTPOHHOI y4acTi y TpoMajiax po3riLsiiacThCs, 3 OJJHOTO OOKY,
HEpPO3PHUBHO 3 HASIBHUMHU TPUBAIMMH IPOLIECAMH MO BXO/DKEHHIO YKpaiHu 10 €Bporieiicbkoro
Coro3y, a 3 iHIIOro 00Ky, 3 ypaxyBaHHSIM BUKJIHMKIB Ta OOMEKEHb, CIPHUYNHCHHUX POCIHCHKOIO
ITOBHOMACIITA0HOIO BIHOIO Ta BBEACHHSAM B YKpaiHi BOEHHOTO cTaHy. EjexTpoHHI merwuiii
BU3HAYCHO SK C(EKTUBHUH JOJATKOBHH MEXaHi3M, SKHH MOXe CIyTyBaTH «rOJIOCOM
IPOMAJCBKOCTI» TiJ] 4YaC KPUTHYHHUX MOMEHTIB Y BIIPOBADKCHHI JEMOKpPaTHYHUX pedopm,
MIPOIICCIB BiTHOBJICHHS Ta BiOYI0BH.

Ha cporomni B YkpaiHi neruiii € OUIbII NOMIMPEHUMH Ha HalliOHAILHOMY pIiBHI B
MOPIBHSIHHI 3 JIOKanbHUMHU. JlJisi aHamizy craHy BHKOPUCTaHHS IHCTPYMEHTY 3i10paHo JaHi
3 BIZKPUTHX JKepen, a came — mudposoi miatropmu EDEM (15 rpoman), caiiTiB opraHis
MICIICBOTO caMOBpsAyBaHHs (7 Tpomam), paHime MPOBEACHOTO aHAJITHYHOTO IOCIIKCHHS
BiJl rpoMaickKo1 oprarizaiii «Pyx YecHo».

OxpeMy yBary y JAOCTIJUKEHHI 30CEpPE/DKEHO Ha KIIOUYOBHUX YHMHHHKAX, SIKI MOXYTb
BIUIMBAaTH Ha €(EKTUBHICTH OpraHy MICIIEBOTO CaMOBPsIIyBaHHs O€310CepeIHbO TeHEepYBaTH
SIKICHI TTOJIITHKH Ta BITPOBAJPKYBATH TaKi y4aCHHULBKI (popMu Ha Micisix. Cepell TAKUX YMHHHKIB
— 0e3meKoBi KpuTepii; 3aKOHOAAaBY1 K031, CIPUIMHEH] BBEICHHIM BOEHHOTO CTaHy; (hi3nyHe
Ta IICUXOJIOTIYHE BUCHAXCHHS TIPAIliBHUKIB, 110 BIUTHBAE HA e(DEKTUBHICTH HaTaHHS TIOCITYT Ta
iH(OpMYBaHHS; TEXHIYHI IPOOIEMHU.

VY BHCHOBKax 3a3HayeHO, W0 y Ipoueci e(peKTHBHOrO BHUKOPHCTAHHS EJIEKTPOHHUX
METUIH KIIOYOBUM € IUTAHHS YiTKOI perjiaMeHTarnii NopsaKy 3acTOCyBaHHS IHCTPYMEHTY Y
CTaTyTI IPOMaJM, a TAKOK IHCTUTYIIHA CIIPOMOXKHICTb OpraHy MiCIIEBOTO CaMOBPsIIyBaHHS
3a0e3meuyBaTy MPOBEACHHS KOMYHIKALIHHOI KaMITaHii I0JJ0 HasBHOCTI TaKOTO iHCTPYMEHTY
Ta MOJANIBIIIOMY PO3TIISAII OTPAMAHUX METHIH 3TiTHO 3 BU3HAYCHOIO MPOIIETYyPOIO ¥ CTATYTI.
Hamano pexomeHparmii mojao NOKpameHHsS e(eKTUBHOCTI BIPOBAIKEHHS IHCTPYMEHTIB
y4acTi Ta 3aJy4eHHS J0 [UX NPOLECiB IPOMasH Ha MICISIX 3arajioM Ta Y BUIaJKy poOOTH 3
CJIEKTPOHHHUMHU TETHIISIMH, 30KpeMa.

Ki1r040Bi c10Ba: yqacHUIIbKA AEMOKPATIs, €IIEKTPOHHA YIaCTh, MiCIIEBE CAMOBPSAYBAaHHS,
IHCTpYMEHTH ydYacTi, METHIlisl, JACTECHTpaTi3alis, €BpOiHTerpallis, TepuTopialbHa TPoMaja,
IPOMAISHCBKE CYCHIJIBCTBO.

IMocTanoBka mpooGgemMu. Y daci aKTHBHHX €BPOIHTETPAIliMHUX TPOIECIB B
VYkpaiHi, 1110 TPOJOBKYIOTHCS B Yaci MOBHOMACIITAOHOT BiifHU, B)KJIMBO ITOCHITIOBATH

© b. C. Muxanpuyk, 2024



NPABOBA AEPIKABA 542024 EEEEEEEEEEEEEDEEEEEEEEEEEE 93

JEMOKPaTHYHI IHCTUTYTH SIK Ha HaI[lOHAJIBHOMY, TaK 1 Ha PIBHI TEPUTOPIAbHUX
rpoman. Y IbOMY KOHTEKCTI y4acTh HAaCelleHHS € HEOOXITHOI CKIIAJAO0BOIO IS
3a0e3MeUYeHHs] CTIMKOCTI TpoMmaa Ta CHPOMOKHHX OpraHiB Jep)KaBHOI BIajw,
MICIICBOTO  CaMOBpSIYBaHHs. MOXKIMBICTh OOMEKEHHs pealizalii OKpeMHX
KOHCTUTYLIMHUX IpaB JIOANHY Yy 3B’SI3KY 13 BBEICHUM IIPABOBUM PEXHMOM BOEHHOT'O
CTaHy He MOIIUPIOIOTHCS Ha peallizallilo rpoMaisiHaMy IpaBa Ha 3BEPHEHHS, 30KpeMa
Ha MPaBO MMOJABATH EJIEKTPOHHI METHIii. Y 1bOMY KOHTEKCTI 3aCTOCyBaHHS (HopMm
YYaCHHULBKOI 1€MOKpaTii BapTO PO3IJISAATH SIK Ji€BUH IHCTPYMEHT Ul MOCHUJICHHS
CTIMKOCTI TepHTOpialbHUX TPOMaj, o0y OB FOPU30HTAIBHUX 3B’ SI3KiB, IMiABHUIICH-
Hsl piBHS y4acTi TPOMAJISIH Ta IHCTUTYIIHOT CIPOMOYKHOCTI OpraHiB MiCLIEBOTO CaMO-
BPsILyBaHHS.

BoaHouac icHye psii YMHHHKIB, SIKI MOXKYTb BIUTUBATH Ha €()EKTHBHICTH OPTaHy
MICIICBOTO CaMOBPS/IyBaHHsSI SIKICHO BIPOBA/DKYBaTH TaKl ydacHHIbKI (OpMH Ha
Micisx. Tomy BuHEKaE moTpeda, 3 0THOTO OOKY, BHOKPEMHTH Il YHHHUKH, a 3 1HIIIOTO
00Ky, OKPECIWTH pealibHHH CTaH BIPOBAPKEHHS IHCTPYMEHTIB yd4acTi, 30Kpema
CJIEKTPOHHUX METHIIH Y TEPUTOPIaIbHUX rPOMajIax.

AHami3 ocTaHHiX aocimkeHb i myOuaikaumiii. Ilompm Te, MmO IHCTpyMEHTH
CJIEKTPOHHOI JEMOKpaTii Ha MicLsX BOPOBAKYIOTh B YKpaiHi ByKe TpUBaJIWil yac,
B HAYKOBIM LApuHI € HEBEJMKa KiJIbKICTh I'PYHTOBHHX JIOCHIJKEHb, MPUCBIYCHUX
uii remaruni. Hanpuknax, Bapro 3ragatu 1. JIpoOym, A. €menssHoBy, C. lmryka,
O. KonecnukoBy, A. Hanexnenko, M. Ilerpummny, O. [Monyniny, X. IIpuxoabko.
BopiHouac Ha ChOTO/IHI TeMa 3aCTOCYBAHHS €JIEKTPOHHOI JEMOKparTii, y TOMYy 4YHCIi
[IPAKTUYHOT'O 3aCTOCYBAHHSI €IEKTPOHHUX METULIIH, TUTaHb IPABOBOTO PErYJIIOBAHHS
nepedyBae B TOJNI iHTEpeCiB aHAIITUYHUX LEHTPIB, IPOMAJCHKUX 00’€IHaHb Ta
MIKHapOJHUX OpraHizamiid, 30kpema excreprtiB Pamu €Bpomu, LleHTpy po3BHTKY
iHHOBAIIliH, LleHTpy moJiTHKO-TIpaBoBUX pedopM, TpaHcepeHci-IHTepHENTHIT TOIIIO.

Meta cTaTTi — MpoaHai3yBaTH Cy4YacHHH CTaH 3acTOCYBaHHS Ta MPaBOBOTO
peryoBaHHs €JICKTPOHHHMX NETHIil Ha MiCIeBOMY piBHI B YKpaiHi y KOHTEKCTI
€BPOIHTETPAIHIX MTPOIIECIB.

Buxkian ocHoBHoro martepiany. Llnpposi TexHoori1 € HEBi’ €MHOIO YaCTHHOIO
yciX mpoleciB AK y MyOniuHOMY Tak, i B IPHBATHOMY KMTTi. IX PO3BUTOK Mae
Oes3rmocepeTHill BIDTUB Ha PiBEHBb MPO30POCTI, MIA3BITHOCTI Ta SKOCTI B3a€MOJIIT MixX
JEeMOKPAaTHUYHUMH 1HCTHTYTaMH, 30KpeMa i Ha piBHI rpoman. 3aBIsku IU(poBUM
TEXHOJIOTISIM [UISX OTPUMAaHHS JOCTYIy 10 MyOmiyHOl iHpopMalii cTae MIBHIIIAM
Ta CHPOILY€E MOXKIMBICTD JUIsl TPOMAa/ISH IOBIAOMIISTH PO POOIEeMH, JOIydaTHCS 10
PO3pOOKH MicleBUX MOJIITHK, IOAABATH MPOIMO3HILii, a TAKOK PO3LIMPIOE MPOCTIP 10
3aCTOCYBaHHS PI3HOMAHITHUX YYaCHUILKUX 1HCTPYMEHTIB.

[IuTanHs BIPOBa/PKEHHS IEMOKPATHYHUX IHHOBAIN, €JIEKTPOHHOI ydYacTi y
rpoMajiax, Ha CbOTOAHI BapTO PO3MISAATH HEPO3PHUBHO 13 HASBHUMH TPUBAIMMHU MPO-
1ecaMu 0 BXOJDKCHHIO YKpaiHnu g0 €Bporneiicbkoro Coro3y. 30kpema, y HUILX, 10
BuokpemyieHi y Ilmani ni Pamn €Bporm mist Yipaiau «CTifKicTh, BITHOBJICHHS Ta
BinOynoBa 2023-2026», nependayeHo migTPUMKY IporpaMu pedopm, sKi MOETHYIOTh
€BPOINECHCHKY MEPCIEKTUBY Ta MPOLEC BigHOBICHHsS YKpainu. lle cTano MoxIMBUM
BiJIMOBITHO /10 pimeHHs €Bponeiichkoi Pamu Big 23 uepBHs 2022 poky HagaTH Y KpaiHi
craryc kaaauaara B €C, a Takoxk 3000B’s13aHb, B3ITHX Ha MiXKHAPOAHIM KOH(pEpeHTIiT
3 MUTaHb BinHOBNEeHHs YKpainu B Jlyrano (LLBefinapis) 4-5 mumas 2022 poky [1].
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Hampuxman, y wmexax mimi 3.1, Ilmany gaiii Pagu €Bponu «3MilHEHHS
JEMOKPATUYHOTO YIIPABIIHHS», IPOIOHYETHCS MOCWIIOBATH YYacTb I'POMajsH Ha
MICIIEBOMY Ta DPErioHaJbHOMY PIBHSX dYepe3: MIATPUMKY ACLeHTpaji3alii Biaau;
MiATPUMKY MICIIEBUX I1HCTUTYIIH 10 (OPMYBaHHS MOJITHK i3 3aly4eHHSIM YCiX
3aiHTEPECOBAHUX CTOPiH; BIPOBAKCHHS 1HHOBAIMHUX MITXOMIB IS IiIBUAIICHHS
COIIaJIbHOI 3TYPTOBAHOCTI, IHKJIFO3UBHOCTI Ta 3aly4eHHs HaceleHHs Toio [1, c. 13].

OxkpiM TOro, 3alUT Ha IHHOBAIIHI TEXHOJIOTIYHI PIIICHHS Yy Mpolecax
JIEeMOKpaTu3aLii MiATBepAKY€ETbCS BUCOKMM IIONUTOM Ha €BPONEHCHKOMY PHUHKY Ta
HasIBHICTIO IIUPOKHUX IHBECTHLIN Y PO3BUTOK TEXHOJIOT1H JJ1sl TOCUIICHHS YYaCHUIIBKHX
¢opm. Binrak, 3rigHo 31 3BiToM IHCTHTYTY iHHOBamiiHUX moOMiTHK «Democracy
Technologiesin Europe Online Participation, Deliberationand Votingy, orryOnikoBanomy
y 2023 poui, npubian3Ha cyMa iHBECTHIIN Y PO3BHUTOK CaMe TEXHOJIOTIH AJ1sl TOCHJIICH-
Hsl yYaCHUIIBKOT Ta A0paauoi (jenideparuBHoi) neMokpaTii y €Bponeiicbkomy Coro3i
cranoBuB 6mu3pKk0 100 MutH €Bpo y 2022 potii i3 mporHo30BaHUM 301TbIIeHHM 110 S00
MJIH €BPO Y HACTYIHI II’ATh POKiB. Tako y TOKYMEHTI 3a3Ha4€HO 1 MPO 301IbIICHHS
MOITUTY Ha MiIPSTHHUKIB Y il cdepi [2]. 3BIT BMILye 3rajiKu i mpo gocBij micta Kuesa
SK OJIHY 3 KpalluX MPaKTHK 3aCTOCYBaHHS IHCTPYMEHTIB €JIEKTPOHHOI JeMOKparTii,
30KpeMa uepe3 eneKTpoHHi netunii Ta goaatok «Kuis-Ludposuit». Binznauaerscs
SKICTh BIPOBAPKEHHS YYaCHUIIBKOTO I1HCTPYMEHTY IIiJ] 4ac TOBHOMACIITaOHOTO
BTOPTHEHHS JUIs I0OIIOMOT'Y MICLIEBOMY CaMOBPsIIyBaHHIO UyTH BUMOI'H Ta IIPOIO3ULIT
TpOMaaH, HANpPUKIA, MOA0 PO3IIHUPEHHS PyXy IPOMAaJChKOrO TPAHCHOPTY, 3MiHU
KOMCHJIAHTCHKOI TOAMHH, MEpPeHMEHYBaHHIO Ha3B BYJUIlb, OHOBIICHHIO IaM’STOK
KYJIBTYPHOT CIIQALIMHU TOILO.

BonmHouac mompu 3amuT Bil HAceNeHHS, MUKHAPOIHUX TApPTHEPIB, HAsSBHUM
MO3UTUBHUM JIOCBIl Ta pe3ylabTaTH y 3alpoBapKeHHI IM(PPOBUX IPOLECIB Ha
HAIlIOHATFHOMY Ta MICIIEBOMY DIBHSIX B YKpaiHi, TIHTaHHS SIKICHOTO BIIPOBAKEHHS
iHHOBalIHHMX (POPM yUaCHHUIBKOI Ta 1eTi0epaTHBHOT IEeMOKpPaTii MOTpeOye KOMITIIEKCHOTO
migxony. BakIMBUM € BpaxyBaHHS sIK KOHTEKCTY OKPEMHX TEPUTOPIaIbHHX TPOMAI,
30KpeMa Oe3MeKOBl YNHHUKH, TaK 1 HAIlIOHAJIbHI CTPATETi, ITaH| PO3BUTKY TpoMa. Tomy,
MepII HDK MEPEeHTH 10 MUTaHHS 3aCTOCYBAHHS €IEKTPOHHMX METHLIH y TepUTOpiaIbHIX
rpOMa/iax, BAXKIIMBO OKPECITUTH KITFOYOB1 UHHHUKH, SIKi MOYKYTh BIUTMBATH Ha €()eKTUBHICTh
OpraHy MICIIEBOTO CaMOBpsITyBaHHSI Oe3IOCepeHbO TeHEpYBaTH SIKICHI TONITHKHA Ta
BIPOBAKYBaTH TaKi YUaCHUIbKI ()OPMHU Ha MICILSIX.

[o-nepire, y yaci moBHOMacTaOHOT BiilHM HE BUHHKAE CYMHIBY y Ba)KIIMBOCTI
BpaxoBYBaTH OE3MEKOBHH ITiIXi/T 10 TUTaHHS ()OPMYBAHHS CTPATET1H, TUTaHIB, MOJITHK
JUISL PO3BUTKY TEPUTOpiabHUX rpoMal. UnHHa ik JlepkaBHa cTpaTerist perioHaIbHOTO
po3Butky Ha 2021-2027 poku (ikcye MOETHAHHS TAIy3€BOIO Ta TEPHTOPIALHOTO
migxomny [3]. BomHodac crpareris He BpaxoBye O€3MEKOBHA YMHHUK SK KITFOUOBHH
y 4aci BOEHHOTO cTaHy. ToMy BpaxyBaHHSI O€3MEKOBOTO KpUTEpPito i (GOopMyBaHHS
TUTONOTI3alil (PyHKIIOHATBHUX TEPUTOPIH € KPUTHYHO BaKIMBUM, a KaTeropu3allis
TepUTOPIi 3a piBHEM OE3MEKH HO3BOJIUTH CHCTEMHO IIIXOIUTH IO MUTAHHS (opMy-
BaHHS PO3BUTKY Ta BiJHOBJICHHS TEPUTOpialbHUX Ipomas. binblie Toro, cepen HasB-
HUX OIEPaTHBHUX LJIEH Ta 3aBJlaHb y YUHHIN CTpaTerii He 3raay€eThCs 3aCTOCYBaHHS
YYaCHHUITBKUX (POPM Ha MICIISX.

[To-gpyre, 3anpoBaKEHHsI PEKUMY BOEHHOTO CTaHY BHECIIO PSii 3aKOHOAABYMX
KOJII3iH, SIKi CTOCYIOTBCS, HAacaMIlepes, MepeTHHy (YHKIIN BiHCHKOBUX aJIMiHICTpamii
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Ta OpraHiB MICIIEBOTO CAMOBPSITyBaHHS, a CcTaryc Ta (PYHKIIi OpraHiB yHpaBIiHHS
Ha MICIIX y CTOJIMIl € aHOMAaJBHUM BKe TpuBammid 4dac. CTOCOBHO IThOTO ICHYE
YrMaJio 0OroBOPEHb Ta JHUCKYCIH SIK cepell HAyKOBLIB, TaK 1 cepejl MPaKTHKIB y cdepi

MICIIEBOTO CaMOBpsIyBaHHA. 3a Yac MOBHOMACIITAOHOT BilfHM OyJ0 3alpOIOHOBAHO
JIEKiTbKa 3aKOHOJABYMX 1HIIIATUB, SIKi TPUBAIHKA Yac OOTOBOPIOBAIMCS B KOHTEKCTI
3a0e3MeUeHHS] CaMOBPSITHOCTI OpTaHiB MICIIEBOIO CaMOBPSIyBaHHS Ta MiHimizawii
PHU3UKY iX KOHTPOJIO 3 OOKY 1HINMX T1I0K Biaau. OJHIE 3 OCTAHHIX 3aKOHOJIABYMX
iHiIiaTUB, sika O 3aITyCcTHIIa MPOIIEC BUPIMICHHS PO3TOLTY (BYHKIIIH MK BIICEKOBHMU
aJIMIHICTpaLisSIMH Ta OpraHaMy MiCLIEBOTO CaMOBPSIYBaHH:I, € 3aKOHOMPOEKT Ne 95591
Bim 30.08.2023 poky, sikuii mepeadavae MOXKIMBICTh PO3IIMPEHHS IMOBHOBA)KEHD
OpTaHiB MiCIIEBOTO CAMOBPSITYBaHHS Y ATPUMII 0OOPOHHOTO CEKTOPY Ta MPU3HAYCHHS
00paHUX MICHKHX 1 CENUIIHKUX TOJIiB HAa TOCA/ly HAavYaJlbHUKA BIAMOBIIHOI BIICHKOBOT
aJIMiHICTpallii HaCeJIeHOTo MyHKTY 0e3 3BUIbHEHHs 3 00iiiMaHo1 mocamu [4].

[To-TpeTe, OTHUM 13 BaXKJIMBUX YNHHUKIB € IICHXOJIOTIYHE Ta (DI3UIHE BUCHAKCHHS
M0CaZ0BUX OCi0 OpraHiB MiCLIEBOTO CaMOBPSAyBaHHS B YMOBax CTpeCy, 110, B CBOIO
4yepry, BIUIMBA€ Ha SIKICTh Ta ©(EKTHBHICTh HAJaHHS IMOCIYr Yy TEPHUTOPIabHUX
rpomanax. Hampuxman, y JlocmimkeHnHi motped 1 MpiopuUTETIB OpPraHiB MiCIIEBOTO
caMoBpsIyBaHHs, MpoBeaeHoMy Y 2023 poui Pagoro €Bpomnu Ta Konrpecom micueBux
1 perioHaJIbHUX BJIaJI, 3a3HAUEHO, 110 IEPEBAHTAXKCHHS BIIMOBIAAILHUX MPAIIBHUKIB
(51%) € npyrum HaWOLIBII IUTOBAaHUM HETaTHBHUM PE3YJIbTaTOM, SIKHI CYyTTEBO 3piC
y nopiBastHHI 3 2021 pokom [5]. Pe3yabraroM i3 HABHIUM TOKA3HUKOM € EMOIiHUH
TUCK Yepe3 MOIHUpeHHs 4yToK (59%).

[lo-ueTBepTe, OINBIIICTE OpPraHiB MICIIEBOTO CAMOBPSIYBAaHHS CTHUKAIOTHCS 3
PI3HUMH TEXHIYHUMHM NpoOIeMaMH MiJ yac poOOYMX MpOIeciB. 3riHO 31 3raJaHuM
BUIIIE JOCIIKSHHSIM, Jiniie 39% pecroHCHTIB 3a3HAYMIIN PO BiJICYTHICTh IPOOIIeM
i3 muposizaliiero, a pemra, cepes OCHOBHUX YHHHHUKIB, IO YCKIAIHIOIOTH IH(POBY
poboty, 3a3Haunnu: Opak TexHiku (37%), aBroMaTu3auito oOMiHy maHuMH (23%),
opax manux (18%), HusbKa sKicTh mauux (9%) [3, ¢. 36]. CAyIIHAM € BUCHOBOK, IIIO
HeBOaYaHHSA NPOOJIEMH y SKOCTI JaHUX MOXKE CBITYATH MPO HEBUKOPHCTAHHS X Y
CBOill poOOTI.

[Nepenik 30BHINIHIX i BHYTPIIIHIX YAHHHKIB, SIKi BIUTMBAIOTh HA IHCTHTYLIHHY
CIPOMOXKHICTh OpTaHiB MiICIIEBOTO CaMOBpPSAYBaHHS, MOXHA IPOJOBXKYBATH,
a TeMaTHKa TNOTpedye MOJANbLUIOr0 BHUBYEHHS 1 JOCHIIKEHb, LIO J03BOJIUTH
inteHTHdikyBaTH cinabKi CTOPOHM Yy CHCTeMi MicleBOro camoBpsiayBaHHs. Lle
JTO3BOJISITIME B MTOJIATBIIIOMY BIIPOBAKYBAaTH CUCTEMHI 3MIHH JIJIS TOCHIICHHS POJTi Ta
CTIMKOCTI TEPUTOPiaJIbHUX IPOMaJ 1, SIK HACHIJOK, I JBUILICHHS PiBHS y4acTi HACEICHHS
B TIpoliecax 0e3nmocepeIHLOr0 YIIPaBIiHHS TpoMaior0. ToMy MUTaHHS BIPOBAKEHHS
(hopM ydacTi Ha MICISIX € KpUTUYHO BaXIJIMBUM y KOHTEKCTI ()OPMYBaHHS CIIPOMOKHIX
TEPUTOPIATBHUX TPOMAJI, 30KpeMa y YaCTHUHI (JiHAHCOBOTO KOHTPOIIIO Ta ITiIBUIIICHHS
PiBHS y4acTi HaceJIeHHSI.

OHAM 13 TOMYJISPHAUX SJICKTPOHHUX IHCTPYMEHTIB YUaCTi € eJICKTPOHHI TETHIII1,
SIK1 IIUPOKO 3aCTOCOBYIOTBCA Y IEMOKpaTHUYHUX KpaiHax. Ha nymky A. Hapexnenko
BOHH € CBOEPITHHM «CIIOCOOOM JialioTy MiXK TI'POMaISIHCBKAM CYCHUIBCTBOM Ta
opraHaMH BJIad OyIb-sIKOTO PIBHS, CAMOCTIMHHM IMPaBOM HA y9acTb y NMPHHHATTI
pillieHb IPOMAJICHKICTIO, a OTXKE, CIPHUSIOTH peallizallii mpasa JIOAWHH 1 TPOMaITHUHA
OyTu mouytum» [6, c. 329].
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3akoH Ykpainu «IIpo 3BepHeHHs rpomasiHy» (nani — 3akoH Ne 393) BcTaHOBIIOE
3MICT, TIOPS/IOK TIOIAHHS Ta PO3TJISITY €IEeKTPOHHUX MeTUIlii y cT. 21.1. 3okpema, B 3akoHi
Ne 393 nepenbaueni Taki 000B’SI3KOBI YMOBH JI0 €JICKTPOHHUX TETHULINA Ha MiCLIEBOMY
piBHI:

- pO3MIIIEHHS Ha BiAMOBIIHOMY €JIEKTPOHHOMY pecypci (BeO-caliT opraHy
MICIIEBOTO CaMOBPSITyBaHHsI 200 BeO-CalT TPOMaJICEKOTO 00’ €JTHAHHSI, 110 3/IHCHIOE 30ip
MIJIMKCIB HA MITPUMKY €JIEKTPOHHOT ETHIIIT;

- TyOniyHe po3MilleHHs iH(opMmamii mpo xary IMo4yatrky 300py IMiAmuCiB Ta
KIJIBKOCTI TOJIOCIB, MIEPETTiKy 0cCi0, 110 MPOroIoCyBajIH;

- myOJiyHe OroJIoNIeHHs Ha O(MIIiifHOMY BeO-CaiTi rOJIOBOK MICIIEBOI pajiy MPo
MATPUMKY 200 HETATPUMKY TIeTHITil [7].

EnektpoHHa TeTHLis TNOBMHHA MICTUTH iH(OpPMALil0 TPO: CyTh 3BEPHEHHS;
npi3BHILE, iM’s1 Ta 1M0-0aThKOBI aBTOpa (iHIIIaTOpa) METHUILT; aIpecy €JIeKTPOHHOI MOIII-
TH. A BUMOTH IIO0 KUIBKOCTI IAMMUCIB TPOMAISH HA MIATPUMKY €IeKTPOHHOT ITeTHII
JI0 OpraHy MiICLEBOIO CaMOBPSIyBaHHS Ta CTPOKY 300py MiAIKCIB BiAMOBIAHO 10
3aKOHOJIABCTBA BU3HAYAIOTHCS CTATyTOM TepUTOpianbHOI rpoManu. OpraHu MicIeBOro
CaMOBpSITyBaHHS Ta TPOMAZCHKI 00’ €IHAHHS 31 CBOro OOKy ITijT 4ac 300py MiAIMKICIB Ha
MITPUMKY €JIEKTPOHHOI NETHIIT 30008’ s13aH1 3a0€3MeUHTH:

- 0€30IUIaTHICTh JIOCTYIy JIO BIIMOBIIHOT  iH(OPMAIIHHO-KOMYHIKAI[IIHOT
CHCTEMH;

- CJEKTPOHHY PEECTPaLilo TPOMaJISH ISl MiANMCAHHS MEeTHUIIT;

- HEJONYUICHHS aBTOMAaTHYHOTO BBEJCHHs IH(OpMaIi, y TOMy YHCIi
MTIITHACAHHS eICKTPOHHOT MEeTHIIIT 0€3 yJacTi TpoMaIsTHHHA;

- (ikcamniro AaTH 1 Yacy ONPUIIOAHEHHS €JIEKTPOHHOI EeTUIIT Ta MigIuCaHHs i
TpPOMaISTHUHOM [7].

CynepewriBum € a63ar; 10 cr. 21' 3akony Ne 393, skwii dikcye 00O0B’SI30K
BIJIMOBIAHOTO OpraHy 3a0e3MedyyBaTH PO3IJIsL METHLIH He3ale)KHO BiJ HaOpaHoi
KUIbKOCTI rojiociB. Ha mepmmii mornsa, 1sg HopMma 3a0e3nedye 3arajibHi BHMOTH
3akony Ne 393, ame cymepednTh CYTHOCTI CaMOTrO €NEeKTPOHHOTO iHCTPYMEHTY.
EnextponHi neTuiii MOKJIMKaHi HE JIUILE TPUBEPTATH yBary IocagoBUX Ocid oprany
MICIIEBOTO CaMOBPSAYBaHHS JI0 MPOOJIEM Y IpOMaji, a i, HacaMIepe, akTHBI3yBaTH
Ta 3QJIy9aTH IIUPIIE KOJO HACEJICHHS IO yJacTi Ta BHPIMICHHS NPOOJIEM B JKHTTI
CBOE€1 TepUTOpianbHOi rpomMaau. Taka HOpMa CTBOPIOE JOAATKOBE, HEOOTPYHTOBAHE
orepalliiiHe HaBaHTa)KEHHS Ha MOCAJI0BUX 0Ci0 OpraHiB MiCIIEBOIO CaMOBPSITyBaHHS,
MPUYUHOI0 YOTO MOKe OyTH HEHaJaHHA y BH3HAU€HWH CTPOK BiamoBimel Ha
3BEPHEHHS TpOMajisiH. Y CBOIO 4Yepry, Ii¢ BIUIMBA€E Ha JOBIpY 10 BJIACHE MiCIIEBOTO
oprany, iIHCTpyMEHTY y4acTi, a TaKOX ropyurye Hopmu 3akoHy Ne 393.

BukpecieHHs 11i€i HOpMH CIIPHATHME LIMPIIOMY 3aCTOCYBAHHIO €IEKTPOHHHX
neTuuiil y rpomaznax. Lle 3MiCTOBHO MiACHINTH 3HAYEHHSI CAMOTO 1HCTPYMEHTY — 3a-
JMy4aTH MEUIKaHIIB JI0 y4acTi y Tpolecax yIpasliHHS Tpomajoro. Binmosiai Ha Ti
MIETHI1, sIKi He HaOpau HeoOXiAHOT KITBKOCTI TOJI0CIB, MatOTh OyTH MpaBOM, aje HEe
000B’13KOM BiZIIIOBiaIbHOT0 Oprany. bisbi Toro, oprad MicLieBOro caMOBpsI Ty BaHHS
CBOEIO BHYTPIIIHBOIO MOJITHKOIO Y TOJIOKEHHSIM MOXKE OKPECIUTH allbTepHATUBHI
CIocoOu o3Iy METHIIIH, SKi He HaOpay HeoOX1HOT KiTBKOCTI TOJIOCiB. BaskianBo
TAKOXX 3a3HAYUTH, L0 1€ He OOMEKyBaTHMME NpaB Ha 3BEPHEHHSA Ta JOCTYH M0
iHpoOpMaIlii, OCKUIbKH He BIUIMBATHME Ha IHAMBITyalbHE YW KOJICKTHBHE IPaBO
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rpoMaJisHUHA 3BEPTATHCS JIO BIANOBIIHUX OpraHiB 3rigHo 4. 1 3akony Ne 393, Tomy
Take AyONroBaHHS (PYHKIIIH BHUTIISIIa€ HETOPEYHHUM 1 TOCIAOIIOE caM 1HCTPYMEHT
€JIEKTPOHHUX TIETHIIiH.

Sxmo Opatu 10 yBaru akTyalbHUI CTaH 3aCTOCYBaHHS €JIEKTPOHHUX TMETHLIH,
el IHCTPYMEHT y4acTi Ha ChOTO/IHI € ONIMPEHUM Ha HaIllOHAILHOMY PiBHi, 30KpeMa
— metuii mo Ipesunenta Ykpainu. Jlume 3a 2023 pix mogano moxan 6000 meTwuiii,
3 sxux 1200 HaOpanmu HEOOXiTHY KiTbKiCTh ronociB [8]. YacTto iHCTpyMEHT MeTHIIin
€ «TOJIOCOM TPOMAACHKOCTI» MiJ Yac KPUTUYHUX MOMEHTIB y BIPOBAKEHHI E€MO-
Kparu4Hux pedopm, mpoleciB BiJHOBIECHHs Ta BinOynoBu. Hampukian, MoxHa 3ra-
JaTh omHomeHHe minnmucanHsa y moHaa 80 000 miammciB i3 BUMOTOIO HAKJIACTH BETO Ha
3akoHOMpoekT Ne 9534 Ta moBepHYTH HOTO 10 MapiIaMeHTy I BIAKPHUTTS PEECTPiB
MaHOBUX JeKJapaliil Aep>kaBHUX cIyk00BwLiB [9].

BojaHovac nmuTaHHs 3aCTOCYBaHHS SJICKTPOHHUX METHUIIIH HA MICISIX 3aJICKHUTh BiJT
KOHKPETHOI TEPUTOPIAIBHOI TPOMAaIH 1 € MEHII BUKOPUCTOBYBAHUM IHCTPYMECHTOM,
IO TMATBEPIKYETHCS CTATHCTUYHUMHU JIAHUMH B OOJIaCHMX IeHTpax (Tadmwms 1;
tabmuus 2). [lokasHuku 3i10paHi 3 BIIKPUTHX JKepel, a came — LU poBoi matgopMu
EDEM (15 rpoman), caiiTiB opraHiB MiCI[eBOr0 camMoBpsiayBaHHs (7 rpoman), a
TaKO)X Ha OCHOBI paHillIe MPOBEACHOT0 aHATITHYHOTO JOCTIIKEHHS BiJl TPOMaACHKOT
opranizamii «Pyx YecHo» (i3 1[bOr0 AOCHTIKEHHS OYyJM BpaxoBaHI MOKa3HHUKH BiJl
OTPUMaHMX OpTraHizaliclo MyOJIiYHMX 3alUTIB THX TpoMaj, Ae iHdopMmamis mnpo
3aCTOCYBaHHS JICKTPOHHUX METHUIIH my0J1iuHO HepocTynHa: PiBHe, Oneca, Mukonais,
Xepcon, IBano-DpankiBceK) [9].

Tabmuns 1
KisibKicTh 3apeecTpOBaHMX eJIeKTPOHHUX NeTH i
2020 2021 2022 2023
3aranbHui
TepuTopiaabna % pe3yib-
rpoManaa ° = ° = ° =) ° ‘E| TaTmBHOCTI
g g g g
, sl ¢ 3 E & g g =
(o6macHi en- R s R N R N R S| (2020-2023 Jxepeso
Ne TpH) pp) ingopwauii
1 Binnuupka TI' 222 34 193 41 127 26 70 10 18% EDEM
2 Jlyubka TI 142 27 85 9 77 15 23 7 20% EDEM
3 Jluinposceka TT' 184 0 104 3 36 0 35 1 1% EDEM
JKuromupcbka
4 T 44 0 13 1 4 1 28 2 10% EDEM
Brnacna
5 Kuis 725 2 405 2 560 42 756 69 4% CHCTEMA
Kponusanmpka
6 T 83 6 51 7 32 0 33 9 12% EDEM
7 JIbBiBchka T 164 29 131 18 63 2 30 1 9% EDEM
8 Cymcbka TI 224 54 132 44 50 13 30 8 28% EDEM
TepHomiabcka
9 T 89 11 51 12 26 5 10 4 24% EDEM
YiKropojicbka
10 T 89 36 19 2 16 5 13 6 32% EDEM
He
11 Xepconcbka TT' 5 0 11 3 - - - - - (yHKIIiF0€E
XMenbHHUIBKA
12 T 108 6 44 1 21 0 7 0 2% EDEM
13 Yepuisenpka TI' 108 22 74 14 68 12 32 9 21% EDEM
14 UYepnirisebka TT 126 25 95 15 31 3 14 1 13% EDEM
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Tabnums 2
TeputopianbHa
rpomana 2020-2023
(obnacHi 3araneauii %
Ne LCHTPH) Bceboro VYenimni pEe3yJIbTaTHBHOCTI Jkepeio indopmanii
15 3arnopizbka TT' 1791 84 5% 'O «Pyx YecHo»
IBanoO-
DpaHKiBCchKa
16 T 26 2 8% I'O «Pyx YecHo»
MukonaiBcbka

17 T 61 1 2% 'O «Pyx YecHo»

18 Onecbka TI' 74 0 0% 'O «Pyx YecHo»

19 Pisuenceka TI' 335 43 13% 'O «Pyx YecHOo»

TlonraBceka

20 T 159 57 36% 'O «Pyx YecHo»

21 Xapkicbka TI' 898 7 1% I'O «Pyx YecHo»

22 Yepkaceka TI' 967 83 9% I'O «Pyx YecHo»

23 M. JIyrancek - - - TuMuacoBO OKYHOBaHI TEPUTOPIi
24 M. JloHe1bK - - - TrMuacoBO OKYHOBaHI TEPUTOPIi
25 APK - - - THUMYACOBO OKYIIOBaHi TEPUTOPIT

OTxe, 3arajbHUI aHaJi3 3aCTOCYBaHHS €JICKTPOHHUX MEeTHIIN ynpoaosx 2020-
2023 pokiB IMMOKa3ye, MO MICIEBI METHUIlIi KOPUCTYIOTHCS 3HAYHO MEHIITUM TIOTTUTOM
3aCTOCYBaHHsS y IpoMajax, B MOPIBHSIHHI 3 METULIsIMA HaliOHaJIbHOrO piBHA. He-
3Ba)KAIOUM Ha HASBHI MiATBEPKEHHS POCTY TPOMAJICHKOT aKTHBHOCTI MiCHIs ITOYaTKy
noBHOMacmTadHoi BiiiHU [10], y OUTBIIIOCTI OOACHUX IIEHTPIB KUTBKICTH OTPUMAHHUX
€JIEKTPOHHUX METHULIN 3MeHImIacs y nopisHsaHHi 13 2020 ta 2021 pokamu. YacTkoBo
1€ MOXKE MOSICHIOBATHCS 3TaJaHUMH BHIIC YNHHUKAMH, 8 TAKO)K BHCOKMMHU BCTAaHOBJIC-
HAMH MEKaM{ MiHIMQJIBHOI KUTBKOCTI TOJOCIB. Y 3ralaHOMy aHAJIITHIHOMY 3BiTi Bifl
I'O «Pyx Yecno» HaBeneno npukiaa M. Kuesa, Koy miciist 3HIKEHHS KpaHBOT MEXi
3 10 THC. miAMKCIB 10 6 THUC. — 3pOCIIa KUIbKICTh TETHIIIH.

Cepen o0macHUX LEHTPIB, ¢ CICKTPOHHI METUIll MAfOTh HAWBUIIUI TTOKa3HUK
eexkruBHOCTI y TonmocyBaHHi (2020-2023 poxwm), € IlonaraBchka Ta Y Kropojchka
TepuTopiaibHi rpomanu, ae rnoHan 30% mneturliii HabuparTh HEOOXIJHY KUIBKICTH
TOJIOCIB.

OCHOBHOIO TIATPOPMOIO IS 3aCTOCYBAHHSI IHCTPYMEHTY €JIEKTPOHHUX TETULIIH
e EDEM [11], a B OKpeMHX TEpPUTOPiaIbHUX I'POMaJaX TaKOXX BHKOPHCTOBYIOTHCS
BJIACHI caifTw 200 Jk OKpeMmi IU(POBi IHCTPYMEHTH, K HAIPUKIIAM, V¥ CTONHUII — « KUiB-
Hudposuii».

Cepen HaWOUTBII MOMYJSPHUX TEM IMOJAHMX TIETUII MOKHA BHOKPEMHUTH
MMUTaHHS ONaroycTporo Ta Po3BUTKY iH(MpacTpykrypu (monan 50% ycix meTuriil).
YuMasio MeTULii TaKOXX CTOCYIOTHCSI MHUTaHb E€KOJOrii, CHOPTy, MOJIOZI, a B 4Yaci
MMOBHOMACIIITA0HOT BIHHU CIIOCTEPIraeThCsi 30UIBLICHHS KUIBKOCTI IMOJaHb I0JI0
repeitMeHyBaHHS BYJTHITh, TATAHh MEMOpialTi3arlii mam’ Ti 3arn0Imx BOTHIB pOCiCHKO-
YKpaiHCBHKOi BIfHH, @ TAKO>K CTOCOBHO 30€peKeHHsI/OHOBJICHHS KYJIbTYPHHUX IaM SITOK.
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Takox 3aralbHUI aHai3 CTATUCTUYHUX MOKa3HUKIB Ha OCHOBI IIU(POBOI I1aT-
¢bopmu EDEM nmae mimcraBu BBaXKaTH, IO B IIPOIECI BIPOBAIKCHHS MICIIEBUX
METHLIH iCHY€ 3aJIeKHICTh MOKA3HUKIB KiITBKOCTI HACEJIECHHs TEPUTOPiaJIbHOI rpoMa-

JIY 710 KIJIBKOCTI MOJITaHKMX MeTHUIlii. BiaTak, y3arajpHIO04M, TEPUTOpiaibHa TpoMaa 3
OLITBIIIOIO KUTBKICTIO HACEIICHHST OTPUMY€E OUTBITY KiTBKIiCTh 3BEpHEHD. BomHoUac 1ieit
MOKAa3HUK HE MIATBEPIUKYE SIKICHUHA KpUTEPi (CHiBBIAHOIICHHSA KUIBKOCTI OTpHMa-
HUX TIETHUIH — 10 KUTBKOCTI PO3IVISIHYTHX ). TakoXk 11e MOYKe MOSICHIOBATHCS THM, 110 B
MEHIITUX TEPUTOPIATLHUX TPpoMajiaX OUTBII IMOMTHPEHE 3aCTOCYBAHHS HECIEKTPOHHHIX
1HCTpYMEHTIB yuacTi. Taki MpakTH4HI CLIOCTEPEKEHHS MiATBEPKYIOTHCS Ha IPUKIIAI]
rpoman [IBerii. ¥ cBoeMy IOCIIIKEHHI IIPO POJIb Ta 3aKOHOMIPHICTh BIPOBAKCHHS
eJICKTPOHHUX TMeTHIIIN mBeackki HaykoBIli David Karlstroma, Gustav Lidéna ta Leif
Sundberg 3a3HauaroTh, 1I0:

- HasBHICTH Ta c(OPMYJIBOBAHICTh CTpaTerii Mo poOOTi i3 JEeMOKPaTHYHHUMHU
nporecamu (democratic work) MO3UTHBHO BILIMBAE Ha 3alIPOBAKEHHS SIICKTPOHHUX
METHIIII;

- CNEKTPOHHI TMETHMii piJiie BIPOBAKYIOTBCS B MEHII HAaceIeHUX
MYHIIHIIATITeTax, ajie TPOMaJITHHU ITUX TEPUTOPIii O1TbII CXMITEHI HAIMU KOPUCTYBATHCS;

- BUKOPHCTaHHS JOJATKOBUX LHU(PPOBHX CHCTEM, TaKUX K LU(POBa MOIITA Ta
colLiajbHI MEPEXKi, MOXKE 30UIBIIMTH KIJIBKICTh BXITHUX CJICKTPOHHUX METHIIiH [12].

BucnoBku i npono3uuii. OTxe, y4acHUIIbKI IHCTPYMEHTH, 30KpeMa €IeKTPOHHI
METUL{, BAPTO PO3IILIATH K JOAATKOBHH MEXaHI3M JUIsl TIOCUJICHHSI OpraHi3aliiHol
CIIPOMOXKHOCTI OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS. BCTaHOBIIEHHS TOPH30HTAIBHHUX
3B’S3KIB Ta B3aEMOJIN CHPUSATHME TMiJABUIICHHIO PIBHA Y4YacTi TpoOMajasH 0
Oe3mocepeTHbOro MPUHHATTS PillleHb, IO Yy MOJAJIBIIOMY BIUIMBATUME Ha SKICTH
KaJpOBOI'0 CKJIaJTy MMOCAI0BHX 0CI0 MiCIIEBOTO CAMOBPSITYBaHHSs, (DOPMYyBaHHS 3aTaIbHOT
KYJBTYPH y4acTi Ta KOHTPOITIO 32 JIISUTBHICTIO MICIIEBUX IHCTHUTYIIIH 3 OOKY HaCeJIeHHS.

3arasoM YMHHE HalliOHAJIbHE 3aKOHOJABCTBO, 10 PETYJIIOE IIUTaHHS EIEKTPOHHUX
MEeTHIIIH, O3BOJISIE BIPOBAKYBATH € IHCTPYMEHT SIK Ha HAalliOHAJTBHOMY, TaK
1 JoKkanpbHOMY piBHAX. KUIFOUOBMM € TUTaHHA YITKOI perjIaMeHTAallil MOpSIKy
3aCTOCYBaHHS IHCTPYMEHTY Y CTaTyTi TPOMaJId, & TAKOX IHCTUTYLII{HA CIIPOMOXKHICTh
OpraHy MiICIIeBOTO CaMOBpSIyBaHHsI 3a0e3leuyBaTH MpPOBEIEHHS KOMYHIKaI[iiHOT
KaMITaHii 10/I0 HassBHOCTI TAKOTO IHCTPYMEHTY Ta IMOAAJIBIIIOMY PO3TIISAi OTPUMAHNX
METHLIH 3TiHO 3 BU3HAYCHOIO MPOLEIYPOIO Y CTATYTi.

3arajbHUiA CTaH 3aCTOCYBaHHS €JICKTPOHHUX METHIIIH € 3HAYHO e(PeKTUBHILIHNN Ha
HaIllOHAJTLbHOMY PiBHI, a Ha PiBHI TEPUTOPIaTbHUX TPOMAT ITIEPEBaKAE 3aIIPOBAIKCHHS
B 00JIaCHUX LIEHTpax Ta rpomajax 3 KimbkicTio y monax 100 tuc. Hacenenns. [Tonpu
IT1IBUILIEHHS 3arajIbHOTO PiBHSI yYacTi €IEKTPOHHI METHUIIii CTAIN MEHII 3aCTOCOBYBAaHUM
IHCTpYMEHTOM y TpoMajiax, mopiHiotoun 2020-2021 ta 2022-2023 pokw.

BpaxoByloun BHIICHaBEACHE Ta BAXKJIMBICTh BIPOBAIKECHHS YYACHHLIBKUX
IHCTPYMEHTIB Ul TOCWJICHHS JEMOKPAaTHYHHMX I1HCTUTYLIH cepell MpOMO3UIIii
BHOKPEMJICHO HACTYIIHI:

1. Po3snouatu mpornec oHoBiIeHHs JlepkaBHOI cTpaTerii perioHaIbHOTO PO3BUTKY
3 ypaxyBaHH;IM O€3[1eKOBOro YMHHUKA MPU BU3HAYCHHI (DYHKIIOHATBHUX TEPUTOPIH
Ta MAXOMY A0 TUTAHYBaHHS PO3BUTKY TepUTOpianbHUX Tpomaja. OHOBUTH I Ta
3aBJaHHS 3 ypaxyBaHHSIM BayKJIMBOCTI BIPOBADKEHHS YIaCHULBKUX (hopM Ha MicIIsIX
Ta MATPUMKH JIEMOKPATUYHUX IHHOBAIIH B I[IJIOMY.
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2. BukopucroByBaTH €AMHy 0a3y TIOJaHHS €INEKTPOHHUX NETUIIN Juis
TePUTOPIATLHUX TPOMA/T 3 IHTETPAITIEI0 O TCPUTOPIATHFHUX TPOMAJI, SKi 3aCTOCOBYIOTh
BIacHi oQiliiHI BeO-caliTH K TIATGOPMU IS SNEKTPOHHUX meTurii. Led miaxin,
K MIHIMYM Yy dYaci BiliHH, JO3BOJUTH BPaxOBYBaTW BUCOKWH piBEHb BHYTPIIIHBOI
Mirpariii Ta CpusiTHME CTAIOCT] B 3aCTOCYBaHHI €JIEKTPOHHHUX IHCTPYMEHTIB y4acTi.
TakoX KPUTHYHO BaXJIMBO 3a0€3MEUUTH aJMIHICTPAaTUBHY y4yacTb BiJIOBIJHOTO
OopraHy BHKOHABYOI BJaJH 33Ul CTaJOCTI BIPOBAKEHOI matdopMu Ta rapanTii
MPOJOBXKEHHsS 11 aJMIHICTpYBaHHS y BHIIAAKy BIACYTHOCTI (hiHAHCYBaHHS BiJ
MDKHapOJHUX TapTHEPIB.

3. Ownosuru ct. 21* 3akony Ne 393, npubpasiiu Hopmy (ab3arr 10), skuit dikcye
000B’ 130K BITIOBITHOTO OpraHy 3a0e3MedyBaTi PO3TIs METUIIIN K 3BEPHEHHS TPo-
Ma/IsH HaBiTh Y BUIIAAKy HeHaOpaHHs He0OXiAHOT KIJIBKOCTI rofIociB. 3MiHa MiAXOMY Bif
000B’SI3KOBOCTI JI0 ITpaBa BIAMOBIHOTO OpraHy HajaBaTH a00 HEHaJaBaTH BiJMOBIIb
Ha TEeTHIII1, 10 He HaOpaii HeoOX1HOT KITBKOCTI TOJI0CIB, MaTUME JEKITbKA TTIO3UTUB-
HUX HACIIJKIB:

- 3MEHUIMTH 3aliBe OINepalliiiHe HaBAHTAKEHHS Ha MMOCA0BUX 0CI0 BIAMOBIIHOT
IHCTUTYIIIT;

- MIKPECIHTH YHIKaJIbHICTh IHCTPYMEHTY €JIeKTPOHHOI ETHILI1, alleHTYIOUH Ha
Ba)KITMBOCTI 3aTy4eHHSI TPOMAJICBKOCTI JI0 Y4acTi, 30KpeMa y Mpolecax yrpaBJiHHs
IPOMAaJION0;

- 3MCHIIMTH KINBKICTh TOPYIICHb MACPKABHHUMH OpraHaMH Ta OpraHaMu
MICIIEBOTO CaMOBPSITyBaHHs IiJl Yac HEHaaHHs BiAMOBieH 3rigHOo 3akony Ne 393;

- CIpuATHME 3MEHIIEHHIO MeXi HEeOOXiTHOI KUTPKOCTI TOJIOCIB I PO3TIIALY,
1110, B CBOIO Y€pPry, 3p0OUTH IHCTPYMEHT O1JIbII JOCTYITHUM;

- NiJABUIIATH MOTHBAIII0 HACEJCHHS [0 IMIJIMUCAHHI Ta BHUKOPUCTAHHS
€JIEKTPOHHUX 1HCTPYMEHTIB y4acTi y rpoMajiax.

[Ipu npoMy BaXJIMBO JOJAATH, IO 1€ HE OOMEXyBaTHME NpaBa Ha 3BEPHEHHS
rpoMajsiHuHA, 1110 TapanToBaHe cT. 40 KonctuTyii Y kpainu, ocKiIbKHY iHIUBI Iy abHE,
KOJICKTUBHE MPABO IPOMAJISTHUHA 3BEPTATHCS JI0 BIIMOBIIHUX OPTaHiB BKE BU3HAUCHE
BimoBimHO 110 4. 1 3akony Ne 393,

Cnucok BUKOPUCTAHOI JTiTEpPaTypH

1. CriiikicTs, BitHOBICHHs Ta BiOynoBa : [Lnan niit Pagu €sponu muis Ykpainu Ha 2023-2026
poku. 2022. URL: https://rm.coe.int/action-plan-ukraine-2023-2026-ukr/1680aa8282.

2. 3Bit «Democracy Technologies in Europe Online Participation, Deliberation and Voting».
2023. URL: https://www.idea.int/sites/default/files/publications/democracy-technologies-
in-europe.pdf.

3. [Ilpo 3arBepmxenHs JlepkaBHOI cTparterii perioHaibHOrO po3BHUTKY Ha 2021-2027
poku : [TocranoBa KaGinery MinictpiB Ykpaiuu Bix 5 ceprast 2020 poky. URL: https://
zakon.rada.gov.ua/laws/show/695-2020-%D0%BF#Text.

4. TIpo BHeceHHs 3MiH 10 3akoHy YKpainu «IIpo micrieBe caMOBpsiTyBaHHs B Y KpaiHi» 10110
PO3IIMPEHHS TOBHOBA)KCHb OPraHiB MiCIIEBOTO CAaMOBPSYBaHHS y IEpioj Aii BOEHHOTO
CTaHy : IIPO€KT 3akoHy Bix 4 ceprnsa 2023 poxy Ne 9559. URL: https://itd.rada.gov.ua/
billlnfo/Bills/Card/42406.

5. JocmimkeHHss motped 1 MpIOPUTETIB OpraHiB MICIIEBOTO CAMOBPSAYBaHHS YKpaiHH.
Konrpec micreBux i perionanbaux Bian Pagu €sporm. 2023. URL: https://rm.coe.int/
survey-on-the-needs-and-priorities-of-local-authorities-in-ukraine-ukr/1680aae27c.

6. Hanexnenko A. Illomo momaHHS ENEKTPOHHOI METHLIi B ACSIKHMX JeprkaBax-dIeHax
€Bporneiicbkoro Coro3y Ta YkpaiHi. AKTyanbHI IpoOJeMU HayKH Ta OCBITH : 30ipHUK



NPABOBA AEPHABA 542024 El=l=IE=IEE=IE= =]z

10.

I1.
12.

MmatepianiB XXV  mijicyMKOBOI HAyKOBO-NIPAKTHYHOI KOH(EpeHiii BHKJIaIaviB.
Kuis : MAOY, 2023. C. 327-329. URL: https://repository.mu.edu.ua/jspui/bit-
stream/123456789/4805/1/Akt_pr 2023.pdf.

ITpo 3BepHEHHS TpoMazsH : 3akoH Ykpainu Bif 2 koBTHs 1996 poky. URL: https://zakon.
rada.gov.ua/laws/show/393/96-%D0%B2%D1%80/conv#Text.

Micuesi neruuii. Yn BIaeThCs )KUTENSAM BIUIMBAaTH Ha MicueBy Biaay. Pyx UecHo : BeO-
caiir. 2023. URL: https://www.chesno.org/post/5812/.

HakmacTtu Beto Ha 3akoHOIIPOeKT Ne 9534 Ta moBepHyTH HOTO A0 MApIaMEHTy 3 BUMOTOIO
BIJIKPUTH PEECTpP MAaWHOBHX JICKJapallii YMHOBHHKIB : elleKTpoHHA netuilis. Odimiline
inTepHeT-nipeacTaBHULTBO [Ipesunenra Ykpainu. 2023. URL: https://petition.president.
gov.ua/petition/204906.

3arajbHOHALIOHAIIbHE ONUTYBaHHA IOAO TIpomazacbkoro 3aimydeHns 2023. EN-
GAGE : Be6caiit. URL: https://engage.org.ua/zahalnonatsionalne-opytuvannia-shchodo-
hromadskoho-zaluchennia-vesna-lito-2023-ukraintsi-rozkhodiatsia-v-pohliadakh-shcho-
do-povoiennykh-priorytetiv-ale-ob-iednuiutsia-u-protydii-ahresii-ta-pidtrymitsi/.

EDEM : BeO-caiit. URL: https://stat.e-dem.ua/.

Karlstrom D., Lidén G., Sundbergb L. Explaining variations in the implementation and use
of e-petitions in local government. Information Polity. 2023. C. 503-521. URL: https://
umu.diva-portal.org/smash/get/diva2:1758107/FULLTEXTO1.pdf

References

10.

Council of Europe Action Plan for Ukraine for 2023-2026 Resilience, Recovery and Re-
building. (2022, November 29). Committee of Ministers of the Council of Europe. URL:
https://rm.coe.int/action-plan-ukraine-2023-2026-ukr/1680aa8282 [in Ukrainian].

Report on Democracy Technologies in Europe Online Participation, Deliberation and Vot-
ing. (2023). The Innovation in Politics Institute GmbH. pp. 2—14. URL: https://www.idea.
int/sites/default/files/publications/democracy-technologies-in-europe.pdf.

Resolution of the Cabinet of Ministers of Ukraine On approval of the State Strategy for
Regional Development for 2021-2027 (2020, August 5). Verkhovna Rada Ukrainy. URL:
https://zakon.rada.gov.ua/laws/show/695-2020-%D0%BF#Text [in Ukrainian].

The Draft Law on Amendments to the Law of Ukraine «On Local Self-Government in
Ukraine» on the Empowerment of Local Self-Government Bodies during the Period of
Martial Law Ne 9559 (2023, August 4). Verkhovna Rada Ukrainy. URL: https://itd.rada.
gov.ua/billlnfo/Bills/Card/42406 [in Ukrainian].

Study of the needs and priorities of local governments in Ukraine. (2023, January). Con-
gress of Local and Regional Authorities of the Council of Europe. URL: https://rm.coe.
int/survey-on-the-needs-and-priorities-of-local-authorities-in-ukraine-ukr/1680aae27¢ [in
Ukrainian].

Nadezhdenko A. (2023). Regarding the submission of an electronic petition in some EU
Member States and Ukraine. Actual problems of science and education: collection of ma-
terials of the XXV final scientific and practical conference of teachers. URL: https://re-
pository.mu.edu.ua/jspui/bitstream/123456789/4805/1/Akt pr 2023.pdf [in Ukrainian].
The Law of Ukraine on Citizens’ Appeals (1996, October 2). Verkhovna Rada Ukrainy.
URL: https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80/conv#Text [in
Ukrainian].

Local petitions. Do residents manage to influence local authorities? (2023). The CHESNO
Movement. URL: https://www.chesno.org/post/5812/ [in Ukrainian].

Electronic petition to veto the draft law Ne 9534 and return it to the Parliament with a
demand to open the register of property declarations of officials (2023, October 10). Of-
ficial website of the President of Ukraine. URL: https://petition.president.gov.ua/peti-
tion/204906 [in Ukrainian].

National Civic Engagement Survey (2023). ENGAGE. https://engage.org.ua/zahalnonat-
sionalne-opytuvannia-shchodo-hromadskoho-zaluchennia-vesna-lito-2023-ukraintsi-roz-
khodiatsia-v-pohliadakh-shchodo-povoiennykh-priorytetiv-ale-ob-iednuiutsia-u-protydii-



102 GEEEEEEEZEEEEEEEEEEEE=ZEEEE=EE NPABOBA AEPHABA 5472024

ahresii-ta-pidtrymtsi/ [in Ukrainian].

11. EDEM website. URL: https://stat.e-dem.ua/ [in Ukrainian].

12. Karlstrom D., Lidén G., Sundbergb L. (2023). Explaining variations in the implementation
and use of e-petitions in local government. Information Polity. 2023. URL: https://umu.
diva-portal.org/smash/get/diva2:1758107/FULLTEXTO1.pdf.

Crarrtsa Hagivinuia 14.05.2024 p.

B. S. Mykhalchuk, Postgraduate Student
National University of Ostroh Academy
Educational and Scientific Institute of Law by 1. Malynovskyi
the Department of Theory and History of State and Law
2 Seminarska St, Ostroh, 35800, Ukraine
e-mail: bohdan.mykhalchuk@oa.edu.ua
ORCID iD: https://orcid.org/0000-0001-5283-3547

E-PARTICIPATION IN THE TERRITORIAL COMMUNITIES OF
UKRAINE IN THE TIME OF EUROPEAN INTEGRATION PROCESSES:
ELECTRONIC PETITIONS

Summary

The article examines the processes of implementation and effectiveness of electronic peti-
tions in the context of public participation in Ukraine in recent years. The issue of introducing
democratic innovations and e-participation in communities is considered, on the one hand,
inextricably linked to the ongoing processes of Ukraine’s accession to the European Union,
and, on the other hand, taking into account the challenges and limitations caused by the Russian
full-scale war and the introduction of martial law in Ukraine. Electronic petitions are identified
as an effective additional mechanism that can serve as a «public voice» at critical moments in
the implementation of democratic reforms, recovery and reconstruction processes.

Today in Ukraine, petitions are more common at the national level than at the local level.
To analyze the state of use of the tool, we collected data from open sources, namely the EDEM
digital platform (15 communities), local government websites (7 communities), and an earlier
analytical study by the NGO «Chesno Movement».

The study focuses on the key factors that can affect the effectiveness of local govern-
ments in directly generating quality policies and implementing such participatory forms on the
ground. These factors include security criteria; legislative conflicts caused by the introduction
of martial law; physical and psychological exhaustion of employees, which affects the effi-
ciency of service delivery and information; and technical problems.

The conclusions note that in the process of effective use of electronic petitions, the key
issue is the clear regulation of the procedure for applying the tool in the community charter, as
well as the institutional capacity of the local self-government body to ensure a communication
campaign on the availability of such a tool and further consideration of the received petitions
in accordance with the procedure set out in the charter. Recommendations are made to improve
the effectiveness of implementation of participation tools and involvement of citizens in these
processes at the local level in general and in the case of electronic petitions in particular.

Keywords: participatory democracy, e-participation, local self-government, participation
tools, petition, decentralization, European integration, territorial community, civil society.
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OCOBHMCTI HEMAWHOBI ITIPABA ABTOPA HA CJIYKBOBUI TBIP
B ABTOPCHKOMY IIPABI YKPATHU

JlaHa HayKoBa CTATTsI MPUCBSYEHA PO3IIISAY OCOOJIMBOCTEH, 1110 BUHUKAIOTh y 3B’ 3KY 3
0COOMCTIMH HEMAaiHOBHMH TIpaBaMH aBTOpa Ha CITy>KOOBHUII TBip 3a IFOYMM 3aKOHOJABCTBOM
Hamrol aepkaBu. YoMy BaXITMBO OCBITHUTH JaHE NMHUTAaHHS Ta MpUIAUMTH Homy dac? Tomy,
o0 BaXXJIMBO 3PO3YMITH UM ICHY€ CIIpPaBEUIMBUI OalaHC MK I1HTEpecaMH IpaiiBHUKa
a00 TpAaIiBHUKIB YHEI0 TBOPYOIO IPALCI0 CTBOPIOETHCS CIykO00BWil TBip (y BHIamkax
CMIBaBTOPCTBA) Ta iHTEpecaMu pOOOTOAABIS, y SKOTO BIAMOBIIHI MPAI[IBHUKU IPALIOIOTh.
Apke, xoua 1 0cOOMCTI HEeMalHOBI ITpaBa aBTOPA, 3a AIFOUUM 3aKOHOAaBCTBOM, HE 3aJI€XKaTh BiJl
MaiHOBHUX IIPaB MPOTE, caMe OCOOMCTI HEMAHOBI IpaBa € TIEF0 OCHOBOIO Ha AKii OyIyroThCs
MaifHOBi mpaBa. Tak, 0e3 BUHHUKHEHHS aBTOPCTBA y OCOOM, IO CBOEK TBOPHYOIO IPAICIO
CTBOpIJIA TBip HE BUHHUKAIOTH 1 BCI 1HIII MpaBa, B TOMY YHCII, i MAfHOBI.

Cepen 3aBmaHb JaHoi poOOTH CIiJl BHIUIMTH HACTYIHI: IHTaHHS CIIIBaBTOPCTBA Ha
CIry’KOOBHH TBIp B KOHTEKCTI OPUTIHAIBHOCTI TBOPY, OXOPOHA CITy>KOOBOTO TBOPY 32 HAsIBHOCTI
JCKITBKOX CITIBABTOPIB, OXOPOHA OPHUIIHAIBHOI Ha3BH TBOPY, OPHUIIHAIBHOTO IMEPCOHAXKY
TBOpY, aHaJli3 MPAaBOMOYHOCTEH poOOTOMABIA i3 JOPYYEHHS 3aBEpIICHHS HE3aBEPIICHOTO
CITy>k00BOTO TBOPY 1HITM TPAIliBHUKOM, BHECEHHSI 3MiH JI0 3aBEPIICHOTO CIIy’KO0BOTO TBOPY,
CYIPOBOIXKEHHS CITy>KOOBOTO TBOPY LIFOCTPALISIMH, TIEPEAMOBAMH, ITiCIIIMOBAMH TOLLO.

3ayBa)XMMO, 110 TAKOX Y CBIH 4ac MUTAHHAM JOTHYHHUM JIO OCTABJICHOI y NaHii poOoTi
Temi pUCBATHIIN cBoi npati Taki BueHi sk O. Illtedan, A. Kupntok Ta in.

[Tpore, 3 aHaii3y HiOYMX MOJIOKEHb 3aKOHOJABCTBA y JaHid cdepi, Ha HAII MOIJIAL,
MOKHa BECTH MOBY IIpO iICHYBaHHS IEBHHUX cylnepedHocTell. Cepell TaKHX CyNepeuyHOCTeH
cymepednicTs 1. 4 4. 1 cT. 11 3akony Ykpainu «IIpo aBTopchke mpaBo i cymixkHi mpaBay Big 01
rpyzust 2022 poky (nani — 3akoH) 3 4. 1 c1. 429 [{usineHoro Konekcy Ykpainu (nani — Kogekce),
a63amy 1 4. 1 ct. 11 3akony 3 u. 1 ct. 429 Konekcey, 4. 1 cT. 14 3akony 3 4. 1 ct. 429 Kozekcy,
4. 4 ct. 11 3akony 3 4. 3 cT. 14 3akony.

Po3risiHyBIIM Ta MpoaHanizyBaBIIM BiAMOBIIHI CynepeyHOCTi OyJI0 3arponoHOBAHO JIBi
HOBI pemakmii craTeid, a came cT. 429 LluBUIBHOTO KOAEKCY YKpaiHU IIISIXOM BHKIIOYCHHS
MOJKJIMBOCTI 3aKpITUIEHHS 32 pOOOTOIABIIEM SK-TO IOPHINIHOIO, TAK i (Pi3MIHOI0 0c00010, Y AKOi
MPALOE PALIBHUK OCOOMCTUX HEMAHOBUX MpaB. [lpyra pefakiiis cTOCYeThCsl BHECCHH 3MiH
70 4. 3 c1. 14 3aKoHy Ha IpeIMET TOTO, IO Ti TPAaBOMOYHOCTI, SKUMH HaJIJIsI€ 3aKOHOAABEIb
poOOTONABIT HE MAOTh O3HAYATH MEPEXijJ JI0 HHOI'O BIIMOBIIHUX OCOOMCTUX HEMAHOBUX
npas, a TAKOXK Te, 10 BiAMOBIAHI MPAaBOMOYHOCTI MaKOTh 3AIHCHIOBATHCS 13 JOTPUMAHHSM 4. 4
ct. 11 3akony.

3amporoHoBaHi penmakilii crareil copMoBaHi B pe3yibTaTi PO3TIANY TAaKWX INHTAHb
SIK OPUTIHAIBHICTh TBOPY, 30€pPEIKEHHS OPHUTIHAIBLHOCTI TBOPY IIPH CIIBABTOPCTBi, KOJH
poboTOaBenb MOKIIAIA€ HA IHIIOTO NpaliBHUKA 000B’S30K i3 3aBEpLICHHS HE3aBEPIICHOTO
TBOPY, BHECEHHSI 3MiH JI0 3aBEPIICHOI0 TBOPY, CYIPOBOIKEHHS TaKOTO TBOPY LIIOCTpAIlisIMH,
KOMEHTapsIMH, IIepeJMOBAMH, MICISIMOBAMH TOLIO, @ TAKOX pO3MJIAJ TaKUX MUTaHb SK

© H. T. [leueposa, 2024
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MIPE3yMIILIisi aBTOPCTBA, PEECTPallisi aBTOPCHKOT0 IpaBa, 0XOPOHA HAa3BU TBOPY, OPUTiHAIBHOTO
MIEPCOHAXY TBOPY.

KuarouoBi cioBa: ciry:)x00BHil TBip, OCOOHWCTI HEMAifHOBI IIpaBa, IMPaBOMOYHOCTI
PpOoOOTOABIIS, CITIBABTOPCTBO, OPUTIHATIBHICTD TBOPY, IPE3YMIILisl aBTOPCTBA.

IHocTanoBka nmpodsemu. Sk 3a0e3nednTH CrIpaBe MBI OaaHc MK iHTepeca-
MU po0OTOABI Ta aBTOpa — MPaLliBHHUKA, 1110 CTBOPIOE CIIyKO0BHIA TBip a00 aBTOPIB,
10 CTBOPIOIOTH CITY>KOOBHH TBIp Yy CIiBaBTOPCTBi? SIK 3aXHUCTHUTH CBiil TBIp Bif CITO-
TBOPEHHS Ta NepeKkpyuyBaHHA? YU MOKHA BECTH MOBY IIPO MOXJIMBICTb, HaJlaHy 3a-
KOHOZaBIIEM pOOOTO/ABIIIO 13 JOPYUYCHHS 3 3aBEPIICHHS HE3aBEPILEHOTO CIIY>KOOBOTO
TBOPY TIO BiTHOIIEHHIO 10 BCiX 00’ €KTIB aBTOPCHhKOTO mpasa? Uum He mpusBene me 10
criotBopeHHs TBopY? lle He MOBHMIA Mepestik MUTaHb BIATOBICTH HA AKi CIIPOOy€EMO
PO3IISIHYBIIN 0COOIMBOCTI 0COOMCTHX HEMAaHOBHX IIPaB aBTOpa Ha CIYOOBHH TBIp
B aBTOPCHKOMY IIpaBi Hamoi gepxaBu. O4eBHUIHO, IO €Ki 3 HUX, 30KpeMa BUKJIHKA-
Hi HasIBHICTIO, HA HAII MOIVIs, IEBHUX HEY3TOMKEHOCTEH B JII0YOMY 3aKOHOJABCTBI.
Cepen Takux HEY3rOJDKEHOCTEH Hey3rokeHicTh 1. 4 4. 1 ct. 11 3akoHy Ykpainu
«IIpo aBTOpCHKE TpaBo 1 cymikHi mpaBa» Big 01 rpymnasa 2022 poxy (mani — 3aKoH)
3 4. 1 cr. 429 luBineHOTO KOAEeKCY YKpainm (mani — Komekc), ad3amy 1 u. 1 cT. 11
3akony 3 4. 1 cT. 429 Konekcey, u. 1 cr. 14 3akony 3 u. 1 c1. 429, u. 4 ct. 11 3akony 3
4. 3 cT. 14 3akony.

AHaJi3 ocTaHHiX JocaimKenb i myoaikauiii. 3rigHo 3i ct. 41 KoncruTymii Ykpa-
THM «KOYKEH Ma€ MPaBO BOJIOJITH, KOPHCTYBATUCS 1 POMOPSIKATUCS CBOEIO BIIACHIC-
TIO, PE3YJIbTaTaMH CBOET IHTEIEKTYaIbHO1, TBOPYOI AisTbHOCTI» [1].

Bigmosigno no ct. 54 KoHcTuTy1ii YkpaiHu «rpomajisHaM TapaHTyeTbes CBo00oaa
JTEepaTypHOi, XyA0KHBOI, HAYKOBOI 1 TEXHIYHOT TBOPYOCTI, 3aXHUCT iHTEIEKTYyaIbHOT
BJIACHOCTi, iXHIX aBTOPCHKHX IpaB, MOPAJBHUX 1 MaTeplalbHUX IHTEPECiB, IIO0
BUHHMKAIOTh y 3B’SI3Ky 3 PI3HUMH BHIAMHU IHTENEKTyajbHOI HisibHOCTI. KoxHuit
TPOMAISIHUH Ma€ MpaBO Ha pe3yJbTaTH CBOEI IHTENEKTYalbHOI TBOPUOI MisSUIBHOCTI;
HIXTO HE MOK€ BUKOPUCTOBYBATH a00 MOIIUPIOBATH 1X 0€3 HOTO0 3r0/1, 32 BUHSITKAMH,
BCTaHOBJIEHUMHU 3aKOHOM» [1].

TpaauuiiiHo 3MicT MpaBa iHTENEKTyaJbHOI BIACHOCTI MOJSITa€ y BUAUICHHI
0cOOMCTHX HEMalWHOBUX Ta MaiHOBHX mnpaB. Tak, B [{uBinbHOMY Kozekci YkpaiHu
B cT. 423 3a3HadaeThes: «1. OcoOMCTUMU HEMAHOBUMH TpaBaMU IHTENEKTYaIbHOI
BJIACHOCTI €: 1) MpaBo Ha BU3HAHHSA JIIOAUHHA TBOPLEM (aBTOPOM, BUKOHABILIEM, BHHA-
X1THUKOM TOI0) 00’€KTa MpaBa iHTEIeKTyalbHOI BIACHOCTI; 2) MPaBO MEPenIKoKa-
TH OyAb-SIKOMY MOCATaHHIO HA MIPABO 1HTEJIEKTYalbHOI BIACHOCTI, 31aTHOMY 3aBJaTu
LIKOJIM YECTi UM pemyTalii TBOpLs 00’ €KTa IpaBa iHTeIeKTyalbHOI BIacHOCTI; 3) 1HII
0coOMCTI HEMAHOBI TpaBa IHTEJICKTYalbHOI BIACHOCTI, BCTAHOBJICHI 3aKOHOM. 2.
OcoOucTi HEMafHOBI MpaBa IHTEJIEKTYaJIbHOI BIACHOCTI HaJIe)KaTh TBOPIEBI 00’ €KTa
npaBa iHTEJEKTyaJbHOI BIACHOCTI. Y BHUNAJKax, NependadeHNX 3aKOHOM, OCOOMCTI
HEMaiHOBI MpaBa {HTENEKTYaJIbHOI BIACHOCTI MOXYTh HaJIEXKaTH iHIINM ocobam. 3.
OcoOucTi HeMaltHOBI TIpaBa IHTENEKTYaJIbHOI BIACHOCTI HE 3aJIe)KaTh BiJ] MAWHOBHX
npaB iHTENEeKTyaJdbHOI BIacHOCTi. 4. OcoOHCTI HeMaHOBI MpaBa iHTEIEKTyaJbHOT
BJIACHOCTI HE MOXYTb BiIUy>KyBaTHCs (TIepenaBaTrcs), 32 BUHATKAMHU, BCTAHOBJICHH-
MM 3aKOHOM» [2].
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[Tpu IbOMY IOCTaBUMO 0OJIpa3y MUTAHHS 1010 TOTO, Y1 € OCOOJIMBOCTI B iCHYBaHHI
Ta peaizalii BIAMOBIAHUX 0COOMCTHX HEMAaWHOBHUX IPaB TBOPIIEM TBOPY, SIKIIO MOBa
iae npo ciyx60Buit TBip. OUEBUAHO, IO €.

Tax, BignoBigHO 10 4. 1 cT. 429 Konekcy 3a3HavaeThes, 0 «0COOUCTI HEMaHHOBI
IpaBa IHTENEeKTyalbHOI BJIACHOCTI Ha 00’€KT, CTBOPEHHUH y 3B’S3Ky 3 BUKOHAHHSIM
TPYIOBOTO IOTOBOPY, HAIEKHTH IPALliBHUKOBI, SIKUH CTBOPUB 11eH 00’ €KT. Y BUMaKaXx,
nepeadadyeHNX 3aKOHOM, OKpeMi OCOOHMCTI HEeMaiiHOBI TpaBa i1HTEIEKTyalbHOT
BJIACHOCTI Ha TaKW{ 00’€KT MOXYTh HaJIe)KATH IOPUANYHIN ab0 (i3udHii 0cobi, e
a00 y sIKOi Ipaloe npaiBHUK» [2].

ToOTo, sIK MU MOXEMO 0auuTH 31 3MicTy BuIlle3a3HaueHol 4. 1 ¢r. 429 Kozaekcy
3aKOHOJIABIIEM Iepea0avacThCsl MOMIIMBICTh HAJICKHOCTI OCOOMCTHX HEMAaWHOBHX
IpaB He JIMIIE MPaliBHUKOBI, a TAKOXX IOPUINYHIHN a00 ¢i3uuHiii 0cobi, A€ BiANIOBIAHUI

aBTOP — MPAIiBHUK CTBOPIOE CITY’>KOOBUH TBIp.

[Ipu ibOMy BUHHKAE TAKOXK MTUTAHHSA, IKi 3 KOKPEMHX» 0COONCTHX HEMaTHOBUX
mpaB Ipo sKi e mosa B 4. 1 cT. 429 Konekcy MOXyTh HallexaTH IOpUINIHIN abo
¢bi3uuHii 0co0i y AKoi MmpaIoe npamiBHUK, OCKUIBKU (pakTuyHO B cT. 423 Kogekcy
3aKOHOJaBeNb (AaKTHYHO BHIIISE TPU TPYIH OCOOMCTHX HEMaWHOBHUX TpaB. Tak,
JI0 TIePIIOT TPYIH 3aKOHO/IaBeIlb BI/IHOCUTh OCOOUCTI HEMaHOBI TIpaBa, OB’ sA3aHi
13 MpaBOM Ha BU3HAHHS JIIOJWHU TBOPIIEM (aBTOPOM, BUKOHABIIEM, BUHAX1THHKOM
TOmI0) 00’€KTa MpaBa iHTENEKTyaJdbHOI BIacHOCTI. Jlo Apyroi rpynu BiJHOCUTH
mpaBa, MOB’S3aHI 3 MPABOM MEPEIIKOKATH OyAb-SIKOMY IMOCATAaHHIO Ha NPaBO
IHTEJIeKTyaJIbHOT BIaCHOCTI, 3JaTHOMY 3aBJIaTH IKOJU YECTi Y PEIryTalii TBOPII
00’eKkTa mpaBa IHTENEKTyanbHOI BiIacHOCTi. Jlo TpeThoi Tpymu 3aKOHOIABEIh
BIZIHOCUTH iHIII OCOOMCTI HeMaWHOBI MpaBa IHTEJICKTYyaJbHOI BIIACHOCTI,
BCTaHOBJICHI 3aKOHOM.

Takox, y 3B’ 53Ky 3 mepedadeHoI0 3aKOHOIaBI[eM MOXKJIUBICTIO 3 HAJIEKHOC-
Ti 0COOMCTUX HEMAHHOBHUX MpPaB MPHU CTBOPEHHI CIy>)KOOBOTO TBOPY BHHHKAE MH-
TaHHS 1100 JOTOBIPHOI'O BPEryJIOBaHHS, K JJIsi pOOOTOMABI, TaK 1 st 0co0U
(aBTOpa), 0Cib (aBTOPiB), AKi MPANIOIOTH HAJI CTBOPEHHIM BiAMOBIAHOTO 00’ €KTY
aBTOPCHKOTO TpaBa.

3ayBa)KMMO, 1110 TAKOX Y CBIl Yac MUTAHHSAM JOTHYHUM JI0 TIOCTABJICHOT Y JaHii
po6oTi TeMi IPUCBATIIIH CBOI Tparii Taki BueHi sk O. llredan, A. Kupmiok Ta iH.

TakuM 4MHOM, MiJCYMOBYIOUHM Ta BUXOJSIYH 13 3a3HAYCHOTO BHUILE BiA3HAYHMO,
IO JIOCITIJDKEHHS Ta PO3IIIsiA 0COOIMBOCTEH OCOOMCTHX HEMalHOBHX IPaB aBTOpa
Ha CIIy’kO0BHI TBIp 3a 3aKOHOJIABCTBOM HAINIOI JEP)KaBH € METOIO JaHOI HAayKOBOI
crarti. [lpu poMy 3a3Ha4MMO, 10 X04a OCOOMCTI HEMalHOBI MpaBa i HE 3aJiekKaTh
BiJl MaifHOBUX TIpaB, IpOoTe 0€3 BUHUKHEHHSI, 30KpEMa TAKOr0 HEMAHOBOT'O TIpaBa K
IIPaBO BBAXXATHCS TBOPIEM TBOPY, aBTOPOM TBOPY Ba)KKO YSIBUTH BUHUKHEHHS BCiX
iHImuX npaB. ToOTO, GaKTHYHO CTBOPEHHS TBOPY 0CO00I0-aBTOPOM Ta BUHUKHEHHS
aBTOPCTBA y TaKOi OCOOH € Ti€I0 OCHOBOIO, Ha SIKill BUOYOBYIOTHCS BCi 1HII 0COOUCTI
HEMaWHOBI ITpaBa aBTOPa, a BiATIOBIAHO 1 MaifHOBI.

Merta crarTi. Cepen 3aBaanb, 10 CTABIATHCS y AaHil poOOTI BUILISEMO HACTYI-
Hi: TIMTAaHHSI CIIBAaBTOPCTBA Ha CIIY>KOOBHH TBIp B KOHTEKCTI OPHUTIHAIBHOCTI TBOPY,
OXOpOHA CIY>KOOBOTO TBOPY 3a HASBHOCTI ACKIIBKOX CITIBABTOPIB, OXOPOHA OPHTi-
HaJbHOI HA3BH TBOPY, OPHUIIHAJIBHOTO MEPCOHAXY TBOPY, aHANi3 MPaBOMOYHOCTEH
poOOTONABI 13 JTOPYUEHHS 3aBEpIICHHS HE3aBEPIIEHOTO CIIYKOOBOTO TBOPY 1HIIMM
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MPaIiBHIKOM, BHECEHHS 3MiH JI0 3aBEpIIEHOTO CIY>KOOBOTO TBOPY, CYHPOBOIIKECHHSI
CITy’k00BOTO TBOPY 1JIFOCTpAIisIMH, IEPEAMOBAMH, ITiCIIMOBAMH TOIIIO.

BuxkiagocHoBHoro matepiasy. 3riqao3ict. 11 3akoHy 10 0cOOMCTHX HEMalfHOBUX
mpaB aBTOpa Hanexkath: «1. OcoOucTUMU HEMaHOBUMU TIpaBaMu aBTopa €: 1) mpaBo
BUMAaraTl BU3HAHHS CBOI'O aBTOPCTBA IIJISIXOM 3a3HAUYEHHs HAJICKHUM YMHOM IMEHI
aBTOpa B OpPUTiHAII 1 KOMiSAX TBOPY 1 3a OyIb-SKOrO BHUKOPHCTaHHS TBOPY, SKIIO
e TPaKTHYHO MOXIIUBO; 2) MPaBO 3a00POHSTH i 4ac Oy/Ib-SIKOTO BUKOPUCTAHHS
TBOPY 3raJlyBaHHsI CBOTO IMEHi, SIKIII0 aBTOP TBOPY Oakae 3aIHIITUTHCS aHOHIMOM; 3)
NpaBo OOMpAaTH MCEBAOHIM, 3a3HAYaTH 1 BUMaraTH 3a3Ha4CHHS IICEBJOHIMA 3aMiCTh
CIPaBXHBOTO IMEH1 aBTOPA B OPHUTIHAI 1 KOTISIX TBOPY 132 Oy Ib-sIKOTO BUKOPUCTAHHSI
TBOpY; 4) mpaBO BUMaratu 30epeKeHHs I[UIICHOCTI TBOPY, MPOTUIISATH Oyab-IKOMY
NepeKpy4CHHIO, CIIOTBOPEHHIO UM 1HIIIH 3MiHI TBOPY, Y TOMY YHCIIi CYyTIPOBOIKECHHS
TBOPY LIOCTpALlisSIMH, TIEPEJMOBAMH, IMIiCISIMOBAMH, KOMEHTAPSIMU TOIIO, O3 3roan
aBTOpa; S5) MpaBO HAJATH HA3BY TBOPY a00 3aIMIIUTH HOro 0e3 Has3BH; 6) MpaBo
OpUCBATHTH TBip 0co0i (ocobam), moxii abo marti. OcoOucTi HemaiiHOBI mpaBa
HaJIe)KaTh JIUIIE aBTOPY Ta HE MOXKYTh OYTH TiepeiaHi (BiIdyKeHi) iHIIM ocobam i He
MepPEXOAiATh Y CaamuHy» [3].

[lepexoasun 1o anami3y cT. 14, M0 BU3HAYa€ aBTOPCHKE MPABO Ha CIIY:KOOBHM
TBip, 3a3HaunMoO: «1. OcoOucTi HeMalHOBI aBTOPCHKI NpaBa Ha CIIy>KOOBUH TBIp
HaJIe)KaTh MPAIiBHUKOBI, TBOPYOIO TIPAIICIO SIKOTO CTBOPEHO TaKWil TBip. 2. MaltHOBI
npaBa Ha CIy)XOOBHH TBIp HepexolsiTh 10 POOOTOAABLS 3 MOMEHTY CTBOPEHHS
CIIy’)K00BOTO TBOPY y MOBHOMY CKJIaJi, SIKIIO iHIIE HE MepeadadeHo UM 3aKOHOM,
TPYIOBUM JTOTOBOPOM (KOHTPAKTOM) ab0 iHITUM JOTOBOPOM IIOJ0 MAHHOBHIX IpaB
Ha CJTy>KOOBUH TBip, YKJIQJICHUM MIX MpaLiBHUKOM (aBTOpOM) 1 poboTonauem. SKio
MaifHOBI IpaBa Ha TBIp MEPEXOMATh A0 POOOTOMAABII, MPAIIBHUK, KU € aBTOPOM
ci1y)00BOTO TBOPY, Ma€ MPaBo Ha BUHATOPOLY. SIKII0 TOca10Bi 000B’ A3KH MpaIliBHUKA
npsMO Tiepe10avaroTh CTBOPEHHS CIIY’KOOBMX TBOPIB BiIMOBIJHUX BUIIB, aBTOPChKA
BUHAropoJia 3a CTBOPEHHS 1 BUKOPUCTAHHS TaKUX TBOPIB, a TAKOXK 32 MEPEeXiJl mpas Ha
HUX MOX¢e OyTH BKJIFOUCHA J0 3apo0iTHOI IIATH MMpaIliBHUKA BiATIOBIIHO 10 IOTOBOPY
MK TpamiBHUKOM 1 poboTomaBuem. 3. PoOoromaBeup Moke JOPYYMTH iHIIIH
0c00i 3aBEpIINTH HE3aBEpIICHUH CITy>)KOOBUI TBip, BHOCHTH 3MiHHM Yy 3aBEpLICHUH
ciryk00BUil TBip, CYNPOBO/KYBAaTH CITyKOOBHUIl TBip UIIOCTpaIisiMH, IT€pEeIMOBAMH,
MiCJIIMOBaMHU TOLIIO, SIKILO 1HIIE HE epeadadueHe TPy JOBUM JOTOBOPOM (KOHTPAKTOM)
200 1HIIMM JIOTOBOPOM MO0 MaHOBUX MpaB Ha CIIy>k00BuUil TBip» [3].

Bignosignao mo 1. 1 cT. 1 3akoHy «aBTOpOM € piznaHa 0co0a, TKa CBOEIO TBOPUOIO
JISUTBHICTIO CTBOpHIIA TBip» [3].

Bigmoeigno mo 1n. 35 cr. 1 mnpodimbHOro 3aKOHY Ja€ThCS BU3HAYCHHSI
OpHUTIHATBHOCTI TBOpPY. Tak, «OpWTiHANBHICTH TBOPY - O3HaKa (KpuTepiil), mio
XapaKkTepHU3Ye TBIP K pe3yJIbTaT BIACHOI IHTENIEKTYalbHOI TBOPYOT AISITBHOCTI aBTOpa
Ta BioOpaxkae TBOPYI pillieHHsI, TPUITHATI aBTOPOM i/l 4ac CTBOPEHHS TBOPY» [3].

VY 3B’3Ky 3 BHIE3a3HAYCHUM, BHM3HAUYCHHSIM OPUIIHAJIBHOCTI TBOPY IIOCTA€E
MUTaHHS 1070 3a0e3neueHHsT 30epeKeHHs] OPHUTiHAJIBHOCTI TBOPY IPHU JOPYYEHHI
po0OTOIaBIIEM THIIOMY TIPAIiBHUKOBI 3aBEPUIMTH HE3aBEepIIEHH CITy)KOOBUH TBIp,
BHECEHHS 3MiH JI0 3aBEpIIEHOr0 CIy>)KOOBOTO TBOpPY abo0, 30KpeMa JIOTOBHEHHS
TAKOro CIYKOOBOTO TBOPY MEpPEIMOBaMH, MiCISIMOBaMHM, UTIOCTpALisIMU Ta YU Mae
MOTIEPEHBO TIPOBOAUTHCS, HANPHUKIAN, SKUHCh aHali3 Ta OI[iHKA 10 BHECEHHIO
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BIJINIOBIIHUX 3MiH Ha MPEIMET TOrO, 10 BOHU HE BIUIMHYTh HA OPHUTIHAJIBHICTH BXKE
CTBOPIOBAHOTO TBODY.

BignosigHo g0 1. 55 1. 1 npodinpHOro 3aKoHy TaeThecsl BA3HAUCHHS CITY>KOOBOTO
TBOpY. Tax, 3rimHo 3aKOHYy CIIy’)KOOBUM TBOPOM BHM3HAYa€ThCS «TBIP, CTBOPCHUH
MPAIiBHUKOM Y 3B’S3Ky 3 BUKOHaHHAM OOOB’SI3KIB 3a TPYJIOBHM JIOTOBOPOM
(xoHTpakTOM)» [3].

[Ipu 1pOMy 3ayBa)KMMO, IO 3TIJHO JiH0Y0ro npodiibHOro 3akoHy 00’€KTamu
CITy’)k00BOTO TBOPY MOXYTh OYTH K O0’€KTH aBTOPCHKOTO TpaBa, Tak i 00 €KTH
cyMikHUX mpaB. IIpore, 3ayBa)kuMo, 110 B AaHiil poOOTI po3IiILa MOCTaBIECHOTO y
CTaTTi MUTaHHs OyJie CTOCYBATUCS MTOKH IO JIUIIE 00’ €KTIB aBTOPCHKOT'O MPaBa.

[Tepemix Takux 00’€KTiB BH3HAYCHHH CT. 6 mif04oro MNpodiTbHOTO 3aKoHY.
Ho Takux 0O0’€KTiB, 30KpeMa 3aKOHOJAaBelb BiTHOCHTH: JITEpaTypHi TBOPH,
BUCTYIH, JICKIii, IPOMOBH, MYy3HUYHO-JpaMaTHYHI TBOPH, TeaTpajbHi MMOCTAaHOBKH,
ayJioBi3yallbHI TBOPW, TBOPHM OOpPA30TBOPYOTO MHCTENTBA, TBOPH apXiTEKTYpH,
MiCTOOYAyBaHHs, KOMI IOTEPHI MPOrpamMy TOMIO. 3a3HAYNMO MPU LIOMY, LI0 MEPEeTiK
00’€KTiB aBTOPCHKOTO MpaBa HaBEJICHOTO y BHIE3a3HAYCHIN CTATTI HE € BUUEPITHUM
Ta MOJKE JIOTIOBHIOBATHUCS.

B Toii xe wac, BiamoBimHO M. 56 cT. 1 3aKOHY «TBOPOM € OpHriHAJIbHE
IHTEJIeKTyallbHe TBOPIHHS aBTopa (cmiBaBTOpiB) y cdepi HaykH, IiTepaTypw,
MHCTEIITBA TOIIO, BUPaKEHE B 00’ €KTHBHIHN Gopmi» [3].

VY nopanbiioMy BOAYa€eThCs 3a JOLINBbHE PO3TISIHYTH MUTAHHS OPUTiHAIBHOCTI
Ci1y’k00BOT0 TBOPY IPH CTBOPEHHI HOT0 CIIIBABTOPaMHU /K€ 3T HO 3a3HAYCHOI'0 BUILIC
BH3HAYEHHS «TBOPOM € OpUTIHAJIbHE 1HTEJeKTyaJ bHe TBOPIHHS aBTOpa (CITiBaBTOPIB)
y cdepi Hayku, JiTepaTypH, MUCTELTBA TOILO, BUPaKeHe B 00 €KTUBHIN (opmi» [3].
ToOto BuHMKae MHUTaHHA 4K Oyje 30epekeHa Taka OPHUriHaJbHICTh NPU BUKOHAHHI
ciy)x00BOro TBOpy JABoMa abo Oinmpmie criBaBTOpaMu. TakoX 3ayBaKUMO, IO
BUXOJSYH 3 TIOJIOKEHb JIF0UOT0 3aKOHOJIABCTBA 0c00a, sIKidi poOOTOAaBEb JOPYyYae
3aBEpILIUTH HEe3aBEPILIECHHH CIIy>KOOBHUI TBIp, a00 BHECTH 3MiHH JI0 BXKE 3aBEPILIECHOTO
cIry’k00BOT0 TBOPY, 200 CYITPOBOINTH B3KE CTBOPEHHI CITYKO0BHI TBIp 1TFOCTpAIIisIMH,
nepeaAMOBaMH, MICIIMOBAMH CTA€ CIiBaBTOPOM TAaKOTO TBOPY. Takoxk € OYeBHIHUM,
IO HaJ CITY’)KOOBUM TBOPOM MOJKE MPAIIOBATH HE JIMIIIE OJIMH CIiBAaBTOP, a TAKOXK 1
rpyIia CIiBaBTOPIB.

3rigHo 3i CT. 5 3aKOHY BU3HAYAETHCS 3MICT 1 Cy0’ €KTH aBTOPCHKOro mpasa. Taxk,
BIJMOBIIHO 4. 1 JTaHOi CTAaTTi «aBTOPCHKE IMPAaBO CTAHOBJISITH OCOOMCTI HEMAaWHOBI
mpaBa aBTOpa 1 MalHOBI mpaBa cy0’ €KTiB aBTOPCHKOTO mpasa» [3]. 3rigHO 4. 2
«IlepBUHHMM Cy0’€KTOM aBTOPCHKOTO mpaBa € aBTOp TBOpy. Cy0’ekTaMu MaliHOBUX
ABTOPCHKUX TPaB MOXYThb OyTH Takox 1HII (Di3HYHI 1 FOPUANYHI OCOOH, IO SKUX
MepeinuI MaifHOBI IIpaBa Ha TBip Ha MiJCTaBi MpaBOYMHY ab0 3aK0HY» [3].

3rigno 4. 1 cr. 7 3akoHy «OXOpOHA MOLIMPIOETHCS JHIIE Ha GOPMY BHPaKECHHS
00’€eKTiB aBTOpCHKOro TBOPY. OXOpOHI MiUIATalOTh YCi OpUTiIHAIBHI TBOPH —
OTIPWJTIOTHEHI Ta HEOIPIUIIOJHCHI, 3aBEPIICHI Ta HE3aBEepIICHI, HE3aJeKHO Bif iX
MIPU3HAYEHHS, KaHPY, 00CsATY, a TAKOK CIIOCO0Y BUpaskeHH» [3].

TakuM YMHOM, BHXOJSYM 13 BHINE3a3HAUCHOIO BH3HAYCHHS OXOpPOHI OYyAyTh
MUITaTH CIy>KOOBI TBOPH, 32 YMOBH iX OPHTIHAJIBHOCTI 1 HE3alle)HO Bim iX
XKaHpy, 00csTy, a TaKoXK CrocoOy BHpakeHHs. ToOTO, He3aBepLICHUH CiTy)KOOBUI
TBIp HE3aJEXKHO BiJl TOTO YU JOPYYUTH POOOTOJABElh HOrO JOPOOIIOBATH IHIIOMY
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MpaliBHUKOBI (CIIiBAaBTOPY ) Oy/1€ OXOPOHSATHUCS BIATIOBIIHO A0 JIIF0YOTO 3aKOHOAaBCTBA
32 YMOBH HOTO OPUTIHAJIEHOCTI.

Y cBOw uepry, 3a BHUIIE3a3HAYEHOI YMOBM Ta YacTHHa TBOpY, LIO Oyxe
JIOPOOJTIOBATHCS THITUM MPAILiBHUKOM (CITIBABTOPOM) Oy/I€ TAKOXK OXOPOHSITHCSI.

ToOTO, BIAMOBIAHO O AIFOYOTO 3aKOHOAABCTBA SIKIIO CIy>KOOBHU TBip Oye
BUKOHYBATHCS, HAIIPUKJIIA], IBOMA CIIIBABTOpPaMH i poOOTOIaBEIb TOPYUHUTH iHIIOMY
MpPaliBHUKOBI 3aBEPIIUTH HE3aBEpIICHUH CIy)KOOBHH TBIp, TO KOXXHA YacTHHA
TaKOTO CITy’)KOOBOTO TBOpY, IO Oy/ne BUKOHYBAaTHCS KOKHUM i3 CIiBaBTOpIiB Oyje
OXOPOHSITHCS.

[IpoTe B ToIi e yac, TOBOPSIYHU PO HEPO3/AiTbHE CIIBABTOPCTBO (CIiBABTOPCTBO
TPaAUIITHO TOAUIAIOTh HA PO3IIIBHE Ta HEPO3MIIbHE) TOTPUMAHHS OPUTIHAIBHOCTI
TBOPY € BKpail Ba)XJIUBHM, OCKUIBKM JOTPHUMAaHHS OPHUIIHAJIBHOCTI TBOPY Ha MPSIMY
OB’ s13aHE 3 HOTO OXOPOHOIO.

[Ipu mpomy BiamoOBimHO A0 11. 2 4. 2 ¢T. 13 3aK0oHy: «OKOJIEH i3 CIiBaBTOPIiB HE Ma€
mpaBa 0e3 JOCTaTHIX MiACTaB BiAIMOBUTH 1HIIMM CITIBABTOpaM y Ha/laHH1 103BOJIy Ha
ory0JIiKyBaHHS, Ha MepepoOKy Takoro TBOpY» [3], ane mpu 1[bOMY Takui TBip Mae
CTAHOBUTH OJIHE HEPO3pPWBHE IIiJie Ta iHIIE HEe Mae OyTH mependavyeHe T0TOBOPOM
a00 3aKOHOM.

3rigHo 3 4. 3 c1. 9 3akony «Jlys BUHUKHEHHS 1 3[1HCHEHHSI aBTOPCHKOTO MpaBa
HE BUMAaraeTbCsl peecTparlisi aBTOPCHKOTO IIpaBa 4u OyAb-AKe iHIIe HOro crieliaibHe
o opMIIEHHS, a TAKOXK BUKOHAHHA OyJb-IKHMX iHIINX QopManbHocTei» [3], TobTO, ¥y
pa3i BUKOHAHHS CIIy>)KOOBOTO TBOpY, HANPHKIIAJ, JBOMA CIIBaBTOPaMH, Y BHIIAAKY
JIOpydeHHsI POOOTONIABIIEM 3aBEpIICHHS BHKOHAHHS TBOPY IHIIMM TIPAIliBHUKOM,
KO>KEH 3 MPaLiBHUKIB, 110 BHIC CBili TBOpPYMH BHECOK Yy CTBOPEHHS TOTO UM 1HIIOTO
TBOpY Oy/ie BBaXKaTHCS aBTOPOM TBOPY 1 BiJNOBiJJHE aBTOPCTBO HE BUMarae HOro
000B’s13KOBOT peecTpartii.

[IpoTe mpu HBOMY MUTAHHS peecTpalii, 110 Ha MEPIIMK TOTJISA MOXKE 3AaTHCS
MPOCTUM, HACIIPABJIi MICTUTh Y CO01 EBHY MpOOIeMaTHKy. AJDKE 3 OIHIET CTOPOHU
3aKOHOJIaBeIlb HA/Ia€ TaKy MOXKIIMBICTh aBTOPaM 3TifHO 3 4. 5 cT. 9 3akoHy: «cy0’ €KT
ABTOPCHKOTO TpaBa AJIS 3aCBIAYCHHS HAICKHUX HOMY OCOOMCTHX HEMailHOBUX IpaB
Ta/ab0 MalHOBHX TIpaB Ha TBip (ONMPWIIIOJHEHUH YM HEONPHIIOAHEHHI), QakTy i
JIaTH WOTO OIyOJiKyBaHHs, HAOYTTs MaifHOBUX IIpaB HA TBIp HA IiJCTaBi IOTOBOPY
a00 3aKOHY MOXE 3apEeCTPYBaTH CBOE aBTOPCHKE NMpaBO Ha TBIp y BiAMOBiAHOMY
nepkaBHoMy peectpi. KokHa 13 CTOPIH YKJIQJCHOTO JIOTOBOPY, IO CTOCYETHCS
MaifHOBHX TIpaB Ha TBIp, Mae MPaBO 3apEECTPyBaTH JOTOBIP Y BiANOBIIHOMY
JIepKaBHOMY peecTpi» [3] Ta 3 1HIIIOT CTOPOHU HE Tepeadavae HiTKUX 0OMEXKEHb IS
peectpailii aBTOpcTBa Ha Ciyx)00Buil TBip. [lpu 1bOMY 3riJIHO MOJIOKEHB JIFOYOT0
3aKOHOJIABCTBA 3a POOOTOHABIIEM 30€piraeThCs MOMKIUBICTH, CEpel IHIIOTO, i3
JOPYYCHHS 3aBEpPLICHHS HE3aBEPILEHOrO CIIy>KOOBOTO TBOPY, BHECEHHS 3MiH 0
3aBEPIIEHOTO CIYKOOBOTO TBOPY, CYITPOBOKEHHSI CITYKOOBOTO TBOPY MEPEAMOBAMH,
MiCTIIMOBAMH, LTFOCTPAIIISIMHU TOIIIO.

Ha nam nornsa, ¢akT peectpallii aBTOPOM CITy>KO0BOTO TBOPY CBOIX 0COOMCTHX
HEMallHOBHX TIpaB HE CYNEpPEUUTh BHILE3a3HAUYCHHM MOXKIJIMBOCTSM POOOTOHABII,
HaJaHUX 3aKOHONABIIEM, OCKIIBKM OCOOWMCTI HEMalHOBI aBTOPCHKI IIpaBa Ha
ciy:k00BUIl TBip OyAyTh MiJUIAraTH peecTpamii B 00Cs3i, SIKMH BUKOHAB caMme TOH
aBTOP, SIKUH Mae HaMip 3apeecTpyBaTH CBOi 0COOMCTI HEMalHOBI TIpaBa.
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VY 3B’513Ky 3 3a3HAUEHUM BHIIIE, [TOCTAE MUTAHHS 010 3pYYHOCTI TAKOT peecTparii
JUTSL CaMOT'O aBTOpa, SKIO CTBOPEHHS BiMIOBIIHUX CIIYKOOBHX TBOPIB Iepen0adeHO
1oro GpyHKIIOHATLHUME 000B’ I3KaMHU.

B Toi1 e "ac, Ha Hatl orJisi, BOa4aeThes 3a IOLTBHE BECTH MOBY PO PEECTPAIIIFO
CIIy’k00BOTO TBOpPY Yy THX BHUIMAJIKaX, KOJH CTBOPIOETHCS OPUTIHAIBHHUNA TMEPCOHAK
TBOPY 1 SIKUI MOKE BUKOPUCTOBYBATHUCS K OKPEMHUH TBIp UM Taka yacTHHA TBOPY, SIK
OpHriHallbHa Ha3Ba TBOPY, IO TAKOK MOKE BUKOPHCTOBYBATHCS CAMOCTIHHO.

Amxe, BiImOBimHO 10 9. 2 cr. 7 3aKkoHy: «4YacTHHa TBOPY, SKa MOXKeE
BHUKOPHCTOBYBAaTHCS CaMOCTiHHO, 30KpeMa OpHTriHaJbHa Ha3Ba TBOPY, OPUTIHAIBHUN
MEPCOHAX TBOPY, y pasi ii BUKOPUCTAaHHS OKPEMO BijJ TBOPY, y CKIIaJi SKOrO BOHA
CTBOpEHA, PO3TIIAAAETHCS SIK TBIp Ta OXOPOHSIETHCS BIAIOBIHO 110 IIb0T0 3akoHY» [3].

TakuM 4MHOM, [TOCTAE MUTAHHS MIO/0 y3TOKEHOCTI MOJIOKEHB 4. 2 CT. 7 3aKOHY
3 TUM, 10 POOOTOAABEIb 3T THO AIFOUOr0 3aKOHOAABCTBA MOXKE JOPYUUTH TOPOOUTH
TBip IHIIIOMY TIPAIiBHUKOBI.

PosrisiHyBIIM BUILE3a3HauEHE MEpedaeMo 10 OIbII JETaJbHOTO PO3IIIALY
HEY3TO/DKEHOCTEeH B JIIOUMX CTaTTSX YMHHOTO 3aKOHOJIABCTBA 3 IOCTABJICHOI'O Y
JaHii poOOTI MUTAHHS.

BucHoBku i mpono3uuii. Tak, BiAmoBiaHO 110 4. 4 cT. 11 3akoHy 3a3Ha4a€THCS, 110
0COOMCTHMHU HEMaHHOBUMH TIpaBaMu aBTOPA, CEpe/l iHIIOTO € «IIPaBO BUMAararu 30e-
peXXeHHS LITICHOCTI TBOPY, MPOTHIIATH OYIb-IKOMY MEPEKPyUEHHIO, CTIOTBOPEHHIO YH
1HILIH 3MiHI TBOPY, Y TOMY YHCIIi CYPOBOIKEHHS TBOPY LIIOCTPALisSIMH, IEPEAMOBAMH,
MiCISIMOBaMH, KOMEHTapsiMHU Tolio 0e3 3roau asropa» [3]. [Ipu npomy, BUXOIM4H 13
rosiokeHs 4. 1 cT. 429 Konekcy okpemi 0ocoOnCTi HEMaifHOBI TipaBa aBTOpa MOXYTh
HaJIe)KaTH IOPUIMYHIN a00 Bi3nuHii 0co0i, y SKOT MpaLioe MpaiiBHUK.

AHaji3yroud CHIBBIAHOIICHHS BIAMOBITHUX TOJ0XEHb BBAXKAEMO, IO HOpMa
poimbHOr0 3aKOHY Ma€ YTOUYHIOIOUE 3HAYeHHs MO BiJHOMIEHHIO 10 4. 1 cT. 429
Kogekcy i BiAMOBITHO 0COOMCTI HEMaiiHOBI MpaBa aBTOPA, IO MOXYTh HaJle)KATH
IOpUIUYHil 260 (i3ndHIl 0c0o01, Y KO Mpalioe MpaliBHUK MalOTh OyTH TOTPUMaHi
B YacTHHI 30€peXeHHs IUTICHOCTI TBOPY, BIJICYTHOCTI MEPEKpydeHHS TBOPY, HOTO
CIIOTBOPEHHSI Ta 3MiHi.

Jlo Toro &, BpaxoBYIOUH BXK€ 3a3HaUCHE BHIIE MoIokeHHS 4. 1 cT. 429 Konekcy,
yBary npuBepTae TaKoX MmoJyioskeHHs ab3amy 1 4. 1 ct. 11 3akoHy «0ocoOuCTi HEMaHOBI
IpaBa HaJeXaTb JHIIE aBTOPY Ta HE MOXYTb OyTH mepeaaHi (BimuyKeHi) iHIIUM
ocobaM 1 He nepexoaTh y crnammuuy» [3]. [lpu mpomy 3rigao u. 1 cr. 14 3akoHy
«OCOOHMCTI HEMalHOBI aBTOPCHKI MTpaBa Ha CIyKOOBUH TBip HaJeKaTh MPAIliBHUKOBI,
TBOPYOIO MPALCIO SIKOi CTBOPEHO TBip» [3].

Cama x crarra 14 3akoHy MICTUTh NPOTHPIUYS B YaCTHHI Y3TOKEHOCTI
4. 1, sika Oyra 3a3HaveHa BUIIe 3 4. 3 «poOOTONABEIF MAE MPABO JOPYYUTH 1HIIIN
0c001 3aBepIINTH HE3aBEepIICHUH CITy>KOOBUH TBip, BHOCHTH 3MIHH Y 3aBEpIICHUH
CITy>)KOOBHUI TBip, CYNpPOBOKYBATH CITYKOOBHH TBIp UTIOCTpAIlisiMH, NEpeMOBaMH,
T CIIIMOBAMH TOIIIO, SKIIO 1HIIE HEe ITepeadadeHo TPYAOBHUM JOTOBOPOM (KOHTPAKTOM)
a00 1HIIMM JOrOBOPOM LIOAO0 MAaHOBHUX NpaB Ha CIIy>KOOBUH TBip» [3], BUXOISMUH 3
MOJIOKEHB 3a3HaueHoi Butle 4. 4 cT. 11 3akony.

Buxoasum i3 BHINEBHKIAIEHOTO I YHUKHCHHS Pi3HOYMTAHHS BiAITOBIITHUX
IOJIOKEHb TPOTIOHYEThCS BUKIACTH 4. 1 cT. 429 Konmekcy y HACTyIHIN pemakiiii:
«0COOMCTI HEMaHOBI TpaBa IHTENEKTyaJbHOI BJIACHOCTI Ha 00’€KT, CTBOPEHHH Yy
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3B’513KY 3 BUKOHAHHSIM TPYIOBOTO JOTOBOPY, HAJICKHUTH MPAIiBHUKOBI, SIKHI CTBOPHB
el 00’€KT» 3 BUKIIOYEHHAM MOYKIJIMBOCTI 13 HAJEKHOCTI OCOOMCTHX HEMaWHOBHX
npaB OpUIUuUHii abo ¢izuuHii ocobi, y skoi mpamtoe mnpaniBHuK. [Ipu npomy
BUXOJIMMO 3 TOTO, III0 aBTOPOM € MpPAaliBHUK, SKUH CTBOPUB TBIp, SIKUIl BKIIAB CBOIO
TBOpYY TIPAIf0 Y CTBOPEHHS TBOPY. [Ipu 1[bOMY 3a3HAa4YMMO, IO a Hi IOpHIMYHA, a
Hi (i3uuHa 0coba, y sIKOi Mpalfoe MpaliBHUK aBTOPOM HE €, a OCOOMCTI HEMaiHOBI
npaBa aBTopa HEPO3PUBHO MOB’s13aH1 3 0c000t0 TBOpIIs. TOOTO, 32 BIZICYTHOCTI aBTOpa
TBODY, BiZICYTHE 1 aBTOPCTBO. /{0 TOTO % BUXOASUM 3 4. 2 cT. 9 3aKkoHY: «3a BiJICYyTHOCTI
JIOKa3iB 1HIIOTr0, aBTOPOM TBOPY BBaKaeTbecsl (iznuHa ocoba, iM’sl SIKOi, SIK aBTOPA,
3a3HaueHo y opuriHajii abo komii TBOpy (mpe3ymmiiisi aBTopcTBa)» [3]. ToOTo, a Hi
cama ropuaudHa ocoda, a Hi (pi3udHa 0c00a, y AKOi MPAIOE MPAIiBHAK, BUXOSYH,
3 BHILIEBHKIIAJACHOI MPE3yMIIii aBTOPCTBa HE 3a3HAYAETHCS SIK aBTOP Ha OpHIiHAMI
TBOPY Ta HOTO MPUMIPHUKAX, & 3a3HAYAETHCS MPALIBHUK, 110 CTBOPHUB BIAMOBIIHUIA
TBip, 00 TIPAIiBHUKH, III0 TAKOX HOTO CTBOPHIIH.

Jlo Toro  3riHO TMOJNOXXEHb YMHHOTO 3aKOHOJABCTBA, OCOOMCTI HEMAaiHOBI
rpaBa He € OOMEXEHHMHM y 4aci 1 BIAMOBIJIHO, HAJAK4YU POOOTOIABIIO MOKIIUBICTh
i3 BOJIOJIHHS TaKMMH OCOOMCTMMH HEMaWHOBHMH TIpaBaMH MOJKHA ITOCTaBHTH
aBTOpa y HEBUTiTHE MOJIOkKEeHHs. [Ipy 1boMy, HE MOXKHA MOBHICTIO HE MOTOJUTHUCS
3 4. 3 c1. 14 3akoHy, ajie IPH [IbOMY BBaXXAETHCSI 32 HEOOXIIHE 3ayBaXKUTH, 1110 JaHA
JacTHHA BiIMOBITHOI CTATTI Mae OYTH KOHKPETH30BaHA IOJ0 TOTO, IO BiIMOBITHI
MPaBOMOYHOCTI POOOTOJABLS HE € IMEPEeX0J0M OCOOMCTHX HEMalHOBHX MpaB 0
HBOT'0, & TAKOXK 3/IICHEHHS BiJIIOBIIHUX MPAaBOMOYHOCTEH Mae OyTH peasizoBaHe i3
norpuMaHHaM 4. 4 ct. 11 3akony.

Taxkum yuHOM, 4. 3 cT. 14 3aKOHY IPOTIOHYETHCS BUKIIACTH y HACTYITHIHN pepaKuii:
«po0OTOZaBellb Ma€ NPaBO JOPYYUTH IHIINH OCOO1 3aBEpUIMTH He3aBEpUICHUH
ciryk00BUil TBip, BHOCHTH 3MiHU Y 3aBEepIICHUN CITy>KOOBHI TBIp, CYIIPOBOIKYBATH
CIIy>)KOOBHI TBip UTIOCTpalisiMU, MEPeIMOBAMH, MICISIMOBAMHU TOIIO, SKIIO iHIIE
He rmepeadadyeHo TPYJOBUM JIOTOBOPOM (KOHTPAKTOM) abo IHIIMM JOTOBOPOM
I0JI0 MaHOBHX TpaB Ha ciyxO0oBuil TBip. [Ipu mpomy 3miliCHEHHS BiATIOBITHHIX
MPaBOMOYHOCTEH poOOTOJABIIEM HE € EPEXOJIOM 10 HHOTO OCOOMCTUX HEMaHOBHX
IIpaB aBTOPa Ha ci1yk00Bui TBIp. [I[paBoMOYHOCTI pOOOTOIABIIS MAKOTh OYTH 3 iHICHEHI
13 moTpuMaHHIM 4. 4 cT. 11 3akoHy».

Jlo mepcrekTHB MpPOBEICHHS MOAANBIIMX JOCTIHKEHb BiJHECEMO aHali3 Ta
JIOCIIJDKEHHST OCOOJIMBOCTEH 31 3/IHCHEHHS Ta peanizaiii 0COOMCTHX HEeMaHOBHX
IpaB Ha OKpeMi 00’€KTH aBTOPCHLKOTO IMpaBa BH3HAYCHI JIIOYNM 3aKOHOIABCTBOM
Hamoi JepkaBu. AJDKe, MPOBIBIIM BiANOBIAHY poOOTY 3 BHIIE3a3HAYCHOTO aHAIIZy
MOJKHA BECTH MOBY PO OCOOJIMBOCTI YKJIAJAaHHS TPYAOBUX JOTOBOPIB (KOHTPAKTIB) 3
MPAIiBHUKOM Y Tili UM iHIIIN cdepi, e BiANOBiIHI 00’ €KTH CTBOPIOIOTHCS.
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PERSONAL NON-PROPERTY RIGHTS OF THE AUTHOR TO THE
OFFICIAL WORK IN THE COPYRIGHT LAW OF UKRAINE

Summary

This scientific article is devoted to the consideration of peculiarities arising in
connection with the personal non-property rights of the author to the official work according
to the current legislation of our country. Why is it important to clarify this issue and devote
time to it? Because it is important to understand whether there is a fair balance between the
interests of the employee or employees whose creative work creates the official work (in
cases of co-authorship) and the interests of the employer for whom the relevant employees
work. After all, although personal non-property rights of the author, according to the
current legislation, do not depend on property rights, however, it is personal non-property
rights that are the basis on which property rights are built. Thus, without the emergence of
authorship, the person who created the work with his creative work does not have all other
rights, including property rights.

From the analysis of the current provisions of the legislation in this area, in our opinion,
it is possible to talk about the existence of certain contradictions. Among such contradictions,
the contradiction of Clause 4, Part 1 of Art. 11 of the Law of Ukraine «On Copyright and
Related Rights» dated December 1, 2022 (hereinafter referred to as the Law) from Part 1 of
Art. 429 of the Civil Code of Ukraine (hereinafter - the Code), paragraph 1 of part 1 of Article
11 of the Law from Part 1 of Art. 429 of the Code, Part 1 of Art. 14 of the Law from Part 1 of
Art. 429 of the Code, Part 4 of Art. 11 of the Law with Part 3 of Article 14 of the Law.

After considering and analyzing the relevant contradictions, two new versions of the
articles were proposed, namely Art. 429 of the Civil Code of Ukraine by excluding the
possibility of attaching personal non-property rights to the employer as both a legal entity and
an individual for whom the employee works. The second edition concerns the introduction
of changes to Part 3 of Art. 14 of the Law on the subject of the fact that the powers granted
by the legislator to the employer should not mean the transfer to him of the corresponding
personal non-property rights, and also that the corresponding powers should be exercised in
compliance with Part 4 of Art. 11 of the Law.

The proposed editions of the articles were formed as a result of consideration of such
issues as the originality of the work, preservation of the originality of the work in case of co-
authorship, when the employer entrusts another employee with the responsibility of completing
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an unfinished work, making changes to a completed work, accompanying such a work with
illustrations, comments, prefaces, afterwords, etc., as well as consideration of such issues
as presumption of authorship, copyright registration, protection of the title of the work, the

original character of the work.

Keywords: official work, personal non-property rights, authority of the employer, co-
authorship, originality of the work, presumption of authorship.
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BIKTUMOJIOTTYHA TPOPIITAKTHUKA:
E®EKTUBHI IPAKTUKN MI’KHAPOJHOT' O JOCBIAY

VY crarTi po3mISHYTI TUTaHHS MDKHAPOIHOTO JTOCBIAY y cdepi BikTHMOIOTIYHOT TTpodi-
JIAKTHKH, BU3HAYCHI YCHIIIHI MPAKTHKHA Ta MOKIIUBOCTI JUTS CITIBIpAIl Aep>KaBHUX Ta 1HIINX
opraniB Ykpainu. JlocnimpkeHo 3amo0iranHs MMiIBUIICHIH BIKTHMI3allii Oe3mocepeiHiX Ta mo-
TeHUIHHMX xkepTB. [IpoanasnizoBaHo yCminiHi MDKHApOAHI MPOEKTH, iX peaizamilo sSK 3aro3u-
YEeHHS YKPAaTHCHKUMH HEYPSTI0BUMH OpTraHi3alisiMu JUIsl MATPUMKH kKepTB. OKpeciaeHo Kpari
X0 10 BIKTUMOJIOTIYHOT MPO(DITaKTHKH, a TAKOXK 3a3HAYCHO, 1110 HCOOXIHO CTBOPUTH ME-
PEXY 37ar0/DKEHUX Jil Ta pecypciB sl O1abIT e(eKTUBHOT TPOTHIIT 3IIOUNHHOCTI Ta 3aXUCTY
IpaB XepTB. BU3HaueHO OCHOBHI HANPSAMKH MIKHApOIHOTO JOCBIAY Ta KIFOYOBI MPHUHITHITH
BIKTHMOIIOTI9HOT TIpoQiTakTHKN Ha 0a3i Takoro mocBimy. Haromomeno, mo Ykpaina moxke
e()eKTUBHO 3alO3WYUTH CBITOBHH JIOCBi, YCHIIIHO BIIPOB/DKYIOUM HAHKpalli NpPaKTHKA
MDKHApPO/HOT CHUIBHOTH.

KirouoBi cjioBa: BIKTHMOJIOTIS, »KepTBa, NpodisakTHKa, 3amo0iraHHs, HAaCHUIBCTBO,
MDKHAPOIHHUN JTOCBII.

I[ocTanoBkanpooeMu. Y CydacCHOMY CBITi CITIOCTEPIra€ThCsI 3pOCTAHHS KIJTbKOCTI
IHITU/ICHTIB HACHIILCTBA, TEPOPHU3MY, KiOEP3JIOUMHIB Ta IHIINX MPaBOMOPYIIEHbB, SKi
MAalOTh HETaTUBHUH BIIMB Ha MCUXIYHE Ta €MOLIHE CTAHOBHILE XEPTB LUX MoAil. B
TOM K€ Yac 3pOocTae yBara JIo IICUXOCOIIaIbHUX aCTEKTiB MPaBONOPYIIEHb 1 CIUIBHI
3YCHIIISL MIXKHAPOJIHOTO CITIBTOBAPHCTBA 30CEPE/KEHI HE JINIIe Ha PO3CIIiTyBaHHI Ta
MOKapaHHi 3JI0YMHIIB, a ¥ Ha 3amo0iraHHi Ta MiHIMi3alil TpaBMaTUYHUX HACIIAKIB
st skeptB. [IpoOiiemu, TOB’si3aHi 13 3aXMCTOM TIpaB JIIOJAMHU Ta TONEPEIKCHHSIM
HaCWJIbCTBA, € TJI00aIbHUMHU. Pi3HOMAaHITHICTH MIKHApPOJTHOTO OCBily TO3BOJISIE
BUSIBUTH Halle()eKTUBHILII METOJM Ta cTpaTerii B Lild 00JacTi.

© 1. A. Jpumutrok, O. B. Haposxna, 2024
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BinOyBaeTbcsi MOCTIMHUN PO3BUTOK COIIAIBHUX Ta TEXHOJOTIYHUX TCHICHIIIH,
a 3MIHH Yy CyCIIUTBCTBI Ta PO3BUTOK TEXHOJIOTiH MPU3BOAATH /10 HOBUX BUKIHKIB Y
cdepi Biktumonorii. CydacHi TEXHOJIOTT MOXKYTb OyTH BUKOPUCTaHI SIK IHCTPYMEHTH
JUTSL 3aro0iraHHsl Ta 3aXUCTY KEPTB, ajie BOHU TaKOX MOXKYTh CTBOPIOBATH HOBI
3arpo3u. Po3ymiHHS Ta BHpOBaKCHHS C(PEKTHBHHX CTPATETid BIKTUMOJIOTIYHOT
MpOo(MITaKTUKH € KIFYOBUM JUIs 3a0€3MEYCHHs TCHXOCOIIaNbHOI MIATPUMKH Ta
BiJTHOBJICHHS TIOCTpaKAaauX oci0. [100anbHI iHIIIaTHBY Ta MI>KHAPOHI OpraHizarii
HaroJIOIIYIOTh Ha BaYKJIMBOCTI IMPOQITAKTHIHHIX 3aXO0IIB Ta CITIBIIPAIli MiJK IepKaBaMu
JUISl BUPILIEHHS MUTaHb BiIKTUMOJIOTI.

TakuMm YHMHOM, PO3IJISA MIKHAPOMAHOIO JOCBIAY B 0O0JIACTI BIKTUMOJIOTIYHOT
NpOQIIAKTHKK CTa€ aKTyaJbHHM Ta BXKIMBUM JUIS TIOAAJBIIOTO PO3BHUTKY
HalllOHAJIbHUX CTpaTerid 3amoOiraHHs Ta BIUIMBY HACHJIbCTBA Ha PIBHI CBITOBOTO
CITIBTOBapHUCTBA.

AHai3 ocTaHHIX AocaiTkeHb i myOJikamiii m03BOJSIE CTBEPIKYBATH, IO
3allpOMIOHOBAaHa TeMa € HEeIOCTaTHbO PO3POOJICHOI0, X04ya i TeopeTH4Hi 3acaau He
€ HOBMMH JUUIsl BIKTUMOJIOTIi. AJie Cy4yacHa JIHCHICTh BUMara€ HOBOTO OCMHUCJICHHS
BIKTUMOJIOTIYHOT ~ MPO(ITAKTHKHA, 30KpeMa 1i 3araJbHOCBITOBHX JOCATHEHb.
Pi3HOMaHITHI acHeKTH BIKTHMOJIOTIYHOI MNPOQIIAKTUKH, y TOMY 4YHCHIi, Ha
MDKHapOJHOMY piBHI, Oy npeamerom pociimkenns B. B. Toniaun, b. M. 'onoBkiHa,
M. I'. Konogsoxaoro, H. M. Tecnuk, JI. B. LlepkyHuk Ta iH.

Metoi0 cTaTTi € PpO3IJSA  CydacHMX TEHIACHLIH Yy  BIKTUMOJOTIYHIM
NpoQiIaKTHII Ta BU3HAYCHHS KIFOUOBHX BUKJIHKIB, SIKi CTOSITh TIEpe]l MiXKHAPOIHUM
CITiBTOBapHCTBOM. HeoOXiTHO pO3ITOBCIOKYBATH Keperia iHdopMaIii st pO3KPUTTS
CyTi BIKTMMOJIOT1YHOI MpO(MITaKTUKU, MPEACTABICHHS iHHOBAIIMHUX METOMIB Ta
pe3yJbTaTH BIPOBAKCHHS Y Pi3HUX KpaiHax.

Bukiaaa ocHoBHoro marepiany. CywyacHuil MifXiJ CBITOBOTO CIiBTOBapHCTBa
y 3ano0iraHHi Ta MpOTHAIl 3MI0YMHHOCTI 0a3yeThCsl Ha HANArODKEHHI MAapTHEPCHKUX
3B’SI3KIB JIEp)KaBHUX OpraHiB i3 TPOMAJCHKUMH Ta HEYPSJAOBHMH OpraHi3allisMH,
HAayKOBHMH KOJIAMH, OKPEMHMH TpoMaisHaMH. J{isIpbHICTE OCTaHHIX Oe3rmocepeaHbo
CIPSIMOBYETHCSL Ha cepy 3anodiraHHs 37I0YMHHOCTI, TOB’SI3YEThCS 13 TPOMAJICHKAM
KOHTpoJieM e(eKTHBHOCTI POOOTH OpraHiB KPUMIHAIBLHOTO TeEpeciiayBaHHS a0o
MOHITOPHHTOM 3aKOHHOCTI BHTpauaHHs JepkaBHUX (iHauciB [1, c. 4]. 3pocrarounii
iHTEepeC 10 BIKTUMOJIOTIYHOI NPOQINaKTUKH OOYMOBICHHH KITbKOMa KIIOYOBUMH
(dakTopaMu, 30KpeMa 30UIbIIEHHSIM CBIJIOMOCTI MPO HACHILCTBO. 3arajibHUH PiBEHb
CBIZIOMOCTI m0J0 Tpo0IeM HACHIbCTBA Ta HOTO BIUIMBY HA JKEPTB CTAaB BHIIHM.
CycnineCTBO cTae OLTbII YyTJIMBUM JI0 TPAaBMaTWYHUX HACHIJKIB, SIKI 3aIMIIAIOTHCS
y JOJIeH, IO MOTPANIN B CUTYyalii KOH(IIKTY YM CTald >KepTBaMH Pi3HUX (OpM
HACWJIbCTBA. 30LIBIIYETHCS aKICHT Ha MPaBax JIIOIMHM, IO MPU3BOIUTE IO OILTBIIOTO
BU3HAHHS 00OB’SI3KY CYCHIIbCTBA Ta AEP’KaBU 3aXMIIATH CBOIX I'POMasH Bil Oyab-
skoi (hopMu HacuibeTBa. Lle BKIIIOUae He JHIIe MOKapaHHs NPaBONOPYIIHUKIB, ale i
AKTHMBHI 3aX0H1 7151 3a1100iraHHs BIKTUMi3alii. PO3BUTOK ICMXO0I0TYHUX T COLIAIBHUX
HayK K (aKTop PO3BHUTKY BIKTHMOJOTIYHOI MPOQITAKTUKH 00YMOBIIIOE TOTINOICHHS
PO3YMIHHS IICUXOJIOTIT Ta COIIAJIbHUX aCIEKTIB TPABMATHYHKX TOJIIH, T03BOJISIE OLIIbIIE
YBar# MPHIUTSITH TIOTIEPEHKCHHATO Ta MiHIMI3aIlil TpaBMaTHYHUX HACIIIKIB.

CyuacHi TeXHOJIOT1l HaJjatoTh HOBI MOKJIMBOCTI JJIs1 BUBUEHHSI Ta NPO]IIaKTHKH
HACHJIbCTBA. BUKOpHCTaHHS COLIaIbHUX MEpeXk, IHTEPHET-PeCcypCiB Ta IHIIHX
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IU(PPOBHUX THCTPYMEHTIB cTac e(EeKTUBHHM 3acO00M PO3MOBCIOJKEHHS iH(pOpMAaIIii
Ta HAJAHHS JIOTIOMOTH. TaKoX TEXHOJIOTIYHHWHA MPOTPEC IMOJIETIIyE 1 MIKHAPOIHY
criBmpao. 3pociia CBiIOMICTh PO Te, 10 6arato (GopM HACHIILCTBA € TI00aTbHUMH
npodieMamMy, 1 BUPILICHHS iX BUMarae CHiIbHUX 3ycwiib. MiKHApOJAHI opraHizarii
Ta IHIIIaTHBH AKTUBHO CIPHUSIIOTH OOMIHY KpalmuMH TPaKTHKaMH Ta PO3BHUTKY
MDKHApPOJHUX CTaHJAPTIB Y BIAMOBIII HA BUKJIUKH BiKTUMOIOTIi. CriocTepiraeThes
IIJIBUIIIEHUH IHTEPEC JI0 ICUXOCOIIATILHOT JIOTIOMOTH, 3pOCTAE PO3YMIHHS BaXKJIUBOCTI
IICUXOCOMIaTbHOI MATPUMKH IS KEPTB HACHIIBCTBA, IO MIIIITOBXYE JEp’KaBHI
OpraHd JI0 BIPOBA/DKEHHS IMPOrpaM Ta 3axO/JliB, CIPSIMOBAHMX Ha MIATPUMKY Ta
peabuiTartiro.

MiKHapOTHUH JOCBIA Yy BIKTUMOJOTIUHIA TpoduIaKTHINl € OaraTOrpaHHHM i
BH3HAYAETHCS PI3HUMU ITiJIX0/IaMH, IPOTPaMaMHt Ta CTPATETisIMH, 110 3aCTOCOBYIOTHCS

pI3HUMH KpaiHaMH Ta MDKHApOJHMMH opraHizamissMu. OCHOBHI XapaKTEpUCTHUKU
MDKHApPOJHOTO JIOCBiTY B IIbOMY KOHTEKCTI BKJIFOYAIOTh!

1) mporpamu 3amobiraHHiO0 HacuibcTBa. [lepkaBu BUBOIATH Ha TEpeaHI MiaH
IIJIBUIIIEHHS CB1JIOMOCTI II[0JI0 HACIIKIB HACHJIBCTBA Ta OCBITY, SIKA JIOTIOMArae yHHK-
HYTH PU3UKIB. 3HAYHUI 4Yac Ta 3yCHUIUIS CIIPSIMOBAHI HA TIOJIOJAHHS TEHIEPHUX CTe-
peoTuriB Ta moOynoBy B3a€MOBIZHOCHH Ha OCHOBI PiBHOCTI, IPOTrpaMu 3 MPOTHUIi
HACHJILCTBY HaJ )KiHKaMH. BaskinBoro yacTHHOIO € 60poThda 3 TeHaepHuMu (opma-
MH HacWJIbCTBa, 30Kkpema miaTpumka JIIBTQ+, a came 3abe3medeHHs BKIIFOYCHOCTI
Ta 3aXHCT MpaB oCi0 i3 PI3HUMH CEKCyaJlbHUMH OPI€HTALISIMH Ta TEeHACPHUMH
IICHTUYHOCTSIMU;

2) MpaBOBHUI 3aXUCT JKEPTB, MPUHHATTS 3aKOHOTABUMX aKTIB, sIKI 3a0€3MEUYIOTh
3axHCT MpaB Ta iHTEpEeCiB KEePTB HACUIIbCTBA,

3) parudikariis Ta JOTPUMaHHS MIXXHAPOIHUX KOHBEHIIIH, HaTpuKIia, KoHBeHIii
TIpo JKBiAamiro Beix ¢popM auckpumiHarii momo xinok (CEDAW) [2];

4) CTBOpPEHHS Ta PO3BUTOK LICHTPIB, SKI HAJAIOTh MCHUXOJOTIUHY Ta IOPHINYHY
MIATPUMKY JKEpTBaM, y TOMY YUCIi Y GOpMi TpymoBoi Teparii Ta peadiniTamii, mpo-
rpamH JUIsl THX, XTO CTUKHYBCS 13 CTPECOM Ta TPaBMOIO;

5) BUKOPHCTAHHSI TEXHOJIOTIH Y BUIVISIIII CIIOCTEPEKEHHS 3a MeJlia Ta colMepexa-
MU, BUKOPUCTAHHS TEXHOJIOTIH JIJIsl BUSIBJIICHHS Ta 3a1100iraHHsi HACWJIbCTBY Yepe3 Me-
Jlia Ta COIMEPExKi, po3podKka MOOTHPHIX JTOAATKIB Ta OHJIANH-TIaTGOPM JIJIs 3BITHOCTI
PO BUIAAKH HACHJIbCTBA;

6) inaHCcOBa MiATPUMKA, MD>XHAPOHI IpaHTH Ta (HOH/H, CIIPSIMOBaHI Ha BIIPOBa-
JOKEHHS Ta MiATPUMKY IPOEKTIB BIKTHMOJIOTIYHOI TPO(ITaKTHKH.

TaxixapaKTepHCTHKH € SICKPAaBUM CBITYEHHSIM BaXKIIMBOT'O PECYPCY MIXKHAPOAHOTO
JOCBily Y BIKTUMOJIOTIYHIA TpOQINaKTHI A JepKaB Ta OKPEMHUX PETIOHIB IpHU
BHIIIIEHH] TTPOOJIEM HACHILCTBA Ta MIATPUMIII KEPTB.

3BepHEHHS! O MDKHAPOJHOTO JOCBiZy BHUKTHUMOJIOTIYHOI MNPOQITaKTHKH
€ KIIOYOBUM uepe3 JIeKibKa BAXKJIMBHX TPHYUH, 30KpeMa uepe3 OJHOYACHO
PI3HOMAaHITHICTh Ta YHIKAJIBHICTH Tpo0sieM. Kpainu pi3HUX YacTHH CBITY CTUKAIOTHCA
3 YHIKaJIbHUMH BUKJIMKaMH 1 mpoOsieMaMu y cdepi BIKTUMOIOTIYHOT TPOdiTaKTHKH.
MiXHapOIHUI OCBiJ BPaXOBY€ PI3HOMAHITTS KOHTEKCTIB, KyJbTYp Ta COIaIbHUX
YMOB, IO JT03BOJISIE€ PO3POOUTH Haile(PEeKTHBHIINII METOAN B KOXKHOMY KOHKPETHOMY
BHITAKY. Takui MiJXiJ € JOIUTBHAM Ta e()eKTUBHUM, aJXKE JI03BOJISE ieHTH(DIKyBaTH
Ta BIPOBAKYBATH MPAIIOIOU] TPAKTHUKH, SIKi MOKHA BUMTPOOYBATH B 1HIIMX YaCTHHAX
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city. lle no3BONsIE YHHMKATH TOBTOPIOBAHHS TOMHIIOK Ta BHUKOPHUCTOBYBAaTH Ti
ITIIXO/TH, SIKI HalKpaIle BiANOBITal0Th KOHKPETHIN CHTYAITi.

MiXHapOIHUHI IPaKTUYHUHN JOCB1I JO3BOJISIE BIKTUMOJIOTAM 1I3HATHCS L0 PALIOe
Ta MO MOXE OyTH BJOCKOHaJeHO. Takuli YMHHHK CHpusie MoOYJ0BI MiXKHApOIHOI
CITITLHOTH, SIKA CITUILHO MPAITIOE HaM IMTOKPAIICHHSIM BIKTHMOJIOTIYHOI TPO]ITaKTHKH.
Oco0muBO 32 YMOBM BHKOPUCTAaHHSI YHIBEpCAJIbHUX MIKHAPOAHUX CTAaHAAPTIB, SIKi
JIO3BOJISIIOTH CTBOPUTH CIIBHY OCHOBY IS BA3HAUCHHS Ta BIIPOBAKEHHS 3aCO01B
npodimakTuky. Lle 0coO0nMMBO Ba)kIMBO B KOHTEKCTI TioOaiizamii Ta rmepeTHHaHHS
HalllOHAJIbHUX KOPAOHIB y cydacHOMY cBiTi. Jleski BHKJIMKH, Taki SK TOPTiBIIS
JIOIBMU, MDKHAPOJHHWA TEpOpU3M UM KiOEp3JIOYMHH, € TIO00aIbHUMH 32 CBOEIO
npupoaor0. EGexTrBHA BIKTHMOIOTIUHA TPOo(diJTAKTHKA BUMAarae CIiIbHUX CTaHIAPTIB
Ta KOOPJMHOBAHUX [Iiil. B 1mboMy HampsiIMKy € JIeKiTbKa PO3pOOJICHUX METOIUYHUX
pexomenpariiit 3a miarpumkun OBCE, Hanpukian, «[leppunna igeHTudikamis KiTei-
JKEPTB TOPTiB JoabMm» [3], «Komekc mpakTHKU MO0 3a0€3IeUYeHHsI TpaB KEPTB
1 MOCTPaXKIAINX Bif TOPTiBIi JIoabMu» [4] Tomro. [leski acneKkTH BIKTUMOIJIOTIYHOT
NpoQiIaKTUKK ~ MaloTh  MDKHapOJHO-NIPaBOBE  OOIPYHTYBaHHsA.  BpaxyBaHH:
MDKHApOJHUX CTaHIAPTIB JO3BOJSE Jep)KaBaM BHKOHYBaTH CBOI MDKHapOJHI
3000B’A3aHHS. 3arajioM, 3BEpPTAaHHS O MIKHAPOIHOIO JOCBIy BHUKTHMOJOTIYHOT
NpoQiIaKTUKK € HEOOXiTHUM eJIEMEHTOM CTpaTerii /Uil CTBOPEHHS eeKTUBHUX Ta
a/IalTOBaHMX J0 KOHKPETHHX YMOB 3aXOJIB JUIS 3aII00IiraHHs IPABOIIOPYIICHHAM Ta
MiATPUMKH JKEPTB.

BikTuMonoriuHa mpodinakThka, CHpsSMOBaHA Ha 3arno0iraHHs HACHILCTBA Ta
3aXUCT MOTEHIIHHUX KEPTB, IPYHTYETHCS HA KUTBKOX KIIOYOBUX IPHHIIHIIAX

a) IPUHLMI TeHAEPHOTO MiIX0Ay Ta OpieHTalii Ha piBHICTh. B TakoMy BUMaiKy
noTpiOHO 3a0e3MeYnuTH PIBHOMpPAB’s Ta ypaxyBaHHS TeHIIEPHUX OCOOIMBOCTEH B
mporpamax Ta cTpaterisx npodinmakruku. Ha nymky H. M. Tecnuk npu mpbomy BapTo
MAKPECIUTH, IO SKIIO CTEPEOTUIIH Ta YIIEPEHKECHHS € BUIAMH COLIalbHOI yCTaHOBKH,
TO THMTaHHS MPOSBY TUCKPUMIHALI — 1€ IOPUIUYHO BCTAHOBJICHI 3a00pOHH Ha
MOpYIIEHHS TpaB i cBoOO ouHH [5, c. 52];

0) IPHUHIIUII i IBUIIIEHHS CB1JIOMOCTI Ta OCBITH IIUISIXOM 1H(pOPMaIiiHOT KaMITaHii.
[NepenbauaeThest MPOBECHHS MIMPOKOMACIITAOHMX iH(OpMaNiHHIX KaMIaHii 1010
HACJIIKIB HACHIILCTBA Ta 3ac00iB Horo 3amodirants. OkpeMe Miclie 3aiiMae MPUHITATT
noin($opMOBaHOCTI, 3a3HaueHn B KoHuenii 3ade3nedeHns 3aXucTy 3aKOHHUX IpaB Ta
iHTEpeciB 0ci0, sIKi ITOTEPIILTI BijI 3I0YMHIB: YC1 MOTEPITJIi MalOTh PABO HA OJICp KaHHSI
iH(hOopMaIlii o0 PO3TIAAY CIIPaBH i MPUUHATTS PIIICHHS. Y TPOIECi PO3CIiAyBaHHS
Mae 3a0e3rnedyBaTHCs IPaBO MOTEPHUINX Ha O3HAWOMIICHHS 3 MaTepialaMu CIIPaBU.
[Ticnst mocTaHOBJIEHHS CYJOM BHPOKY TOTEpII BIpaBi OyTH MOIHPOPMOBaHUMH
po OyIb-AKi 3aX0H, IO 3aCTOCOBYIOTHCS /10 3aCYPKEHUX (aMHICTisl, [TOMIUTYBaHHS,
YMOBHO-/IOCTPOKOBE 3BUIbHEHHS), 1 MATH MOXJIUBICTb BHUCJIOBUTH CBOIO TO3UIIIO 3
BOTO TIPHUBOY [6, 4. 3];

B) TPHWHIIMIT COIIAJIBHOI I1HTErpamii Ta ComiaabHOl MATPpUMKH. Mu Oadumo
peaiizaliro HbOro NPUHIMITY HIISIXOM CTBOPEHHS 3aXUCHUX MEPEX Yepe3 PopMyBaHHS
IpyI Ta iHILIATUB JUIS COLIABLHOT MATPUMKH Ta IHTErpallii MOTeHIIHHNX xKepTB. Tak,
BimoBiHO 70 3akoHy Ykpainu «llpo 3a0e3nedyenns Oe3mnexn ocio, ki 6epyTh y4acTb
Yy KpUMiHaJIbHOMY CYIOYMHCTBI» NPaBOOXOPOHHI OpraHd 3/iMCHIOIOTH NPaBOBi,
opraHizalifHO-TEXHI4YHI Ta IHINI 3aXOJH, CIPSIMOBAHI HA 3aXHCT JKUTTA, XKHUTIIA,
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3I0pOB’Sl Ta MaifHa WX OCi0 BiJ NMPOTUNPABHHUX IOCATaHb, 3 METOK CTBOPEHHS
HEOOXiTHUX YMOB JUIS HAJIGKHOTO BiJIpaBiIeHHS MpaBocy s [7, cT. 1];

T') IPUHLMII 3aXKCTY IPAB KEPTB MOJISIrae B po3poOLi Ta BIIPOBAIKEHH1 €()EKTHBHUX
IOPUIIMYHUX MEXaHI3MIB JUIsl 3aXUCTY MPaB Ta IHTEPECIB )KEPTB HACHIILCTBA,

I) IpUHOUT TPOoQITaKTHKH TEHICPHOTO0 HACHILCTBA. BIpPOBamKCHHS TaKUX
1HII1aTUB IS TONIEPEIKEHHS TeHIEPHOT0 HACUIILCTBA Ta CTEPEOTHITIB HAM BOAYA€THCS
e(eKTHBHUM Yepe3 OCBITHI TPOTPAMH, SIKi CTOCYIOTBCSI, 30KpeMa PaHHHOT'O BUSIBIICHHS
Ta BTPYYaHHS B CHTYaIlif0, a TAaKOX KOOPIWHAIIS 3yCHJIb PI3HHX Taly3ed ypsmy,
IPOMaJICHKOTO CYCHIILCTBA Ta IPUBATHOTO CEKTOPY JUIs 3a0€3MeUeHHS KOMIUIEKCHOTO
MiXO0Y;

J1) TIPUHIAII BUKOPHUCTAaHHS TEXHOJOTIM IONArae B 3aCTOCYBaHHI Cy4acHUX
TEXHOJIOT1H U BHSBICHHS Ta MOHITOPMHTY BHIAJKiB HACHJIBCTBA, & TaKOXK MJIS
HaJIaHHS MIATPUMKH SKepTBaM. TakoK 3aBASKH TEXHOJOTIAM 3a0e3MeuyeThest
MMapTHEPCTBO Ta B3aEMOMIS 3 MICIIEBHMH CITUIBHOTAMH, BKJIIOUEHHS IX Y TIPOIEC
BUDILICHHS NHUTaHb BIKTUMOJIOTIYHOI MPOQIIAKTUKK. Y TOMY 4YHCII LEHTPU
ajanrarii Jjisi 0ci0, 3BUIBHEHUX 3 MICIIb [1030aBJICHHS BOJIi, POMaIChKi ()OPMYBaHHS
(manpuroran, La Strada), BoJIOHTepH, SIKi Y MeKaX CBOiX ITOBHOBa)KEHb, MOKITHBOCTEH
1 pecypciB HaJarOTh MaTepiajbHy AOTOMOTY 1 AYXOBHY HIATPUMKY HYKICHHUM i
c11a00 3aXUIICHUM IPOMAJISTHAM 1 BIPYIOUHM, IO TAKOXK «3BYIKYE IMOJIE» BIKTUMI3allii
1 BIKTUMHOCTI HaceneHHs [8, c. 180-181].

Lli npuHIMOM B3a€EMOMIFOTH MiX COOO, CTBOPIOIOYHM KOMIUIGKCHHUN TiIXij
J0 BIKTHMOJIOTIYHOI TNpOQITaKTHKH, CHIPSMOBAHWH Ha CTBOPEHHS OE3MEYHOro
Ta MIATPUMYIOYOTO CEepelOBHINA JUIsl BCiX soneidl. [IpuHIMIM BIKTHUMOIIOTIYHOI
po(iTaKTUKU CIIPSMOBaHI Ha 3a0e3rnedeHHsT Oe3MeKn Ta J00po0yTy TpOMaIsH, 10
MO3UTUBHO BIUIMBA€E Ha CTBOPEHHS CHPHUSTIUBOIO COLIATBHOTO cepefoBuIna. BoHu
Opi€HTOBaHI Ha 3aMo0iraHHs HACHIILCTBY Ta HOTO HACIiIKaM, Ha BUSBJICHHS (aKToOpiB
PHU3HUKY Ta BIUIMB Ha HHUX. [[pMHIMIN BpaxoOBYIOTH I'CHICPHI Ta COLalbHI aCHEeKTH,
CIPUSIOYH CTBOPEHHIO PIBHUX YMOB JUISI BCIX, HE3AJIC)KHO BiJ] TeHICPHOI, €THIYHOT Y1
COITJTBHOT PHUHAJICKHOCTI. BikTrMoIoTigHa TpoisTakTHKA Ma€ Ha METI 3aXHCT IIPaB
Ta iHTEpeciB MOTEHLIHHUX >KEPTB HACHJIBLCTBA, 1[0 € OCHOBOTIONOXKHUM AaCHEKTOM
ryMaHiTapHOTro miaxoay. Takox 3a3HayeHi NPUHIMITY MOKJIMKAHI CIIPUSTH iHTerparii
IHIIIaTHB BIKTUMOJIOTIYHOT TPOQITAKTUKH B MICIEBI CHUIFHOTH, 3a0e3medyroun
MIATPUMKY Ha PiBHI I'poMaj Ta MICLEBHX OpTraHi3aliili Ta CTBOPIOBATH MpPO30pi
e()eKTUBHI MEXaHI3MHU.

MixHApOHUH TiAX11 10 BIKTUMOIOTIYHOT MPO(DITaKTHKK 0a3y€eThCs Ha CIITBHUX
3yCHJUISIX JepKaB, MDKHApOJHHMX OpraHizaliii Ta TpOMaJIsHCHKOTO CYCHiJIbCTBA i
OpIEHTYEThCA Ha TI00albHEe BUPIIICHHS MPOOJIeM HACHIIBCTBA Ta MiATPUMKY JKEPTB.
Taxuii minxig nepemdadae, B MEpIry 4Yepry, CTBOPEHHS MIKHAPOIAHHUX CTaHIApTIB,
PO3po0Ka Ta MPUUHSATTS SIKMX Y Taly3i BIKTUMOJIOTIT Ta 3aXHUCTi PaB KEPTB BKIIOYAE,
3okpema Jlekmapanito Opranizamii O0’enmnanux Harilik OCHOBHUX IPHUHIIUIIIB
MPaBOCYIISA IS KEPTB 3JIOYHMHIB Ta 3JIOBXKHBAaHHA Blanor [9]. MikHapomHi
[IPOTPaMu Ta MPOEKTH 3aMPOBAKYIOTBCS, pEalli3yl0ThCs Ta CIIPSIMOBAaHI SIK BiAMOBIIb
Ha HACWJILCTBO Ta HaJlaHHS MIATPUMKH kepTBaM. Lle Moke BKIIOYaTH MapTHEPCTBA
MDK Jep)KaBaMH, TPOMAJICHKHUMH OpTaHi3allisMH Ta IHITAMH 3aIliKaBICHUMHU
CTOpPOHaMHU. TakuM ILUIAXOM JIETKO Ta €(EeKTHBHO MPOXOAUTH OOMiH JOCBIIOM Ta
HalKpalmMMHu TpaKTHKaMUd MK JepKaBaMH Ta pEriOHaMH JUIs BJOCKOHAJICHHS




118 EEEEEEEEEE

[=I= /IPABOBA AEPHABA 542024

cTpateriii  BiKTUMOOriuHOT npodinaktuku. He nmmie mopii Ha BHCOKOMY piBHI
CHPUSIOTh IOMY, TaKOX JOIIbHA aKTUBHA y4acTh B MIOOATRHUX QopymMax Ta
KOH(EPEHIIisX, Ie 00rOBOPIOIOTHCS MMTAHHS BIKTUMOJIOTII Ta 3aro0iraHHs HaCUJIbCTRY.
UYepe3 MDKHApOJHI TPOrpaMu Ta iHILIATUBU BiJIOYBa€ThCs MIATPUMKA BPa3IMBUX
TPYT, AKi BiAPI3HSAIOTHCS ITIBUIIEHHM PIiBHEM BIKTUMHOCTI, TOOTO IPOCTEKYETHCS
30CepeKCHHS 3yCHIIb Ha MIATPUMIII BPa3IMBUX IPYI HACEICHHS, TAKUX SIK JIITH, KIHKH,
ODKeHIIl Ta iHII. 3MIHCHIOKTBCS CHUIbHI Jil y cdepl mpaB JHOAUHM JJIsl 3aXUCTY Ta
MiATPUMKH JKEPTB HACHIILCTBA, Y TOMY YHCII HUIAXOM B3aemoii 3 opranamu OOH Tta
IHIIUMU MD>KHAPOJHUMH CTPYKTYPaMH.

VYkpaina Moxe e(EKTHMBHO 3allO3UYMTH CBITOBHUH JIOCBIJ] BIKTHMOJIOTIYHOL
MPOQIIaKTUKN, BPaxXOBYIOUHM TaKi KPOKH, SK BHUBYEHHS MIKHApPOIHHUX CTaHIAPTIB.
JlocmipkeHHsT Ta aHalli3 MIKHAPOJHUX KOHBEHINNA Ta CTaHAAPTIB, MO CTOCYIOTHCS
NpaB KEPTB, SIKi BKe OyJH YCIIIIHO BIPOBADKEHI B IHIIMX JiepikaBax. Hanpuxian,
Konsenrii OOH ab6o mocBing €Bporetickkoi Cristkn. OOOB’S3KOBOIO € CITIBIpAIlT
Ta OOMIH JIOCBIIOM 3 MDKHApOIHMMHM OpTaHi3allisiMH Ta TPyHaMmu, sSKi 3adMarioTbCs
BIKTHMOJIOTI€I0. YYacTh B MDKHAPOJTHHUX KOH(EPEHIIsx Ta (Gopymax MOXKe CHpPHITH
0o0OMiHy MOCBIZIOM Ta KpallMMH TMpakTHKaMu. HacTyrmHUM KpokoM HaM BOAdaeTbes
aJIanTalis yCIilHIX MI>KHAPOJAHUX IPOrpaM 0 KOHKPETHUX YMOB Ta oTped B YKpaiHi
13 3a0e3MeUYeHHSIM BpaxXyBaHHS KYJIBTYPHHX Ta COLIAJIHUX OCOOJIMBOCTEH KpaiHU.
HeonmiHHUM € BUKOPUCTAHHS TEXHOJIOTIYHUX IHCTPYMEHTIB JJ1s1 MOHITOPHHTY Ta 00MiHY
iHpOpMali€0 MO0 BHIAJIKIB HACHUIBCTBA, PO3IISAA MOXKIMBOCTEH BHKOPHCTaHHS
0a3 gaHux Ta oHyaiiH-pecypciB. CmiBmpals 3 TpPOMajCbKUMH OpraHi3allisiMu,
CYCHUJIBHUMH TpPyNamMH Ta IHIIAMH CTCHKXOJJIEPAMH JJIsl CTBOPCHHS IIMPOKOTO
MapTHEPCTBA JJIsl BIKTUMOJIOTTYHOI MPOQITAKTUKH TaKOX peayizyeTbcsl 3a3BHYall 3a
JIOTIOMOT'OF0 KOMIT FOTEpHHX TexXHoJoriid. OKpeMo 3a3Ha4nMO HEOOXiIHICTh pO3POOKU
Ta PO3MOBCIOKEHHS CTENiaTbHUX HAaBYAIBHUX TPOTpaM, TPEHIHTIB Ta OHJIAH-KYPCiB.
Po3BHUTOK HaBYAJIBHUX MPOTrpaM Ta TPEHYBaHb Ul (axiBLiB y Tamy3i BIKTUMOJIOTI €
HEeoOXiJTHUM Ha OCHOBI CBITOBOTO OCBiny. Lle Moye BKiItOYaTH sik OQililiHiI KypcH, Tak
1 0OMiH JTOCBIJIOM, a TAKOXK (piHAHCYBAHHS Ta MIATPUMKY HAYKOBHX JIOCII/KEHD Y TaIy3i
BIKTHMOJIOTIi TS ajanTanii iHHOBalii Ta HOBUX CTpATerii I YKpaiHCbKUX peatii.

JlJ1s pO3MOBCIOKEHHS TH(POPMAIIT Ta MOIMIMPEHHS OrOJIOIICHh PO MOXKIUBOCTI
Ta 3aXO/IM MIPOEKTIB MPOBOIUTHCS 3aJTyYEHHS TPOMAJICHKKOCTI 70 TIPOIIECY PO3POOKH Ta
BIIPOBAKEHHS CTPATET1l BIKTUMOJIOTTYHOT POQiaakTUKH. TakuM YHHOM BiIOyBa€THCS
CTIPUSIHHST y4yacTi IPOMaJChKUX OpraHizaliid Ta akTHBICTIB. BoHHM X 3alydaroThes
0 pO3pPOOKH Ta BIIPOBAPKECHHS iH(OPMAIIHHINX KaMITaHId MO0 TpaB KEPTB Ta
3an00iraHHs HACUJILCTBY, BUKOPHCTOBYIOUH Kpallli MPAKTUKH CBITOBOT'O PiBHSL.

OOOB’SI3KOBOI0  YMOBOIO BOAYa€THCSl 3aCTOCYBAaHHS TEHIIEPHO-30PIEHTOBAHOTO
MAXOQy Ta BpaxyBaHHS pPi3HUX (OPM HACHIBCTBA BIAMOBITHO 1O TEHISPHUX
0COOJIMBOCTEH.

[IpencraBieHi 3axoqu MOXYTh CHPHUSITH YJAOCKOHAJICHHIO BIKTMMOJIOTIYHOT
npodinakTHKK B YKpaiHi, 3a0e3nedyroun eeKTHBHIIIE BUKOPUCTAHHS MiXKHAPOIHOTO
JIOCBiZly Ta aJanTaiiifo HOoro g0 KOHKPETHHX YMOB Hamioi kpainu. Crieriamizaris
BIKTUMOJIOTTYHUX OpTaHi3alliif y psiai KpaiH BU3HAYAETHCS 3TIAHO 13 CIEHiaIbHUMHU
xapakrepuctukamu sxepts [ 10, c. 138].

Ormsinaroun KOHKpPETHI IPOrpaMu Ta 3aX0/d, YCIIIIHO BIPOBAKEHUX Y PI3HUX
KpaiHaX, BHIUIMMO BXXE BJAJO 3amo3udeHi B YkpaiHi. 3okpema, White Ribbon
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Campaign [11] crpsiMoBaHa Ha 3aJy4€HHs YOJOBIKIB y OOpOTHOY 3 HACHILCTBOM
10710 KiHOK. Y0IOBiKH, sIKi OepyTh y4acTb, 3000B’ I3yIOThCSI BUCTYTIATH TIPOTH Oy b~
sKOi (OopMHU HacHIIbCTBA Ta JUCcKpuMiHalii. ['pomanceka opranizauis «bina Crpiuka
VYkpainay 3Moriia akTUBI3yBaTH JisUTbHICTB 3 rpyaHs 2017 poky micist KpuMiHatizarii
JOMAaIIHBOTO HACHIBCTBA B YKpaiHi.

Mixnaponna nporpama «Safe Cities for Womeny (be3neuni MicTta ams &iHOK),
sika OyJia 3armyiieHa y 0araTbox KpaiHax, BKitouatoun [Haito ta Kanany, cripsimoBana
Ha CTBOpPEHHS Oe3MeyHuX iHQPACTPYKTypPHHX Ta COIlIATBbHUX YMOB [UIS KIHOK
B MicTax. 30KpeMa, BOHA BKJIOYa€ B ceO€ TOJNIIMIICHHS OCBITICHOCTi, PO3BUTOK
TPaHCIIOPTHOI THPPACTPYKTYpH Ta HaJaHHS TICUXOJIOTIYHOT MiATPUMKH. Y paMKax
I'moGanbHOI (rarMaHCchKOl iHIIaTHBH «be3mmedHi MicTa Ta TPOMaJIChKi MPOCTOPH» B
VYxpaini «OOH-Xinkn» peanizyBana nporpamy «besneuni MicTa ajst ®KIHOK 1 AiBUAT»
y pamkax npoekty «Ilintpumka €C Ha cxoxi YKpaiHu: BiJHOBJIEHHS, po30y10Ba MUPY
Ta BPSIyBaHHSD», Mo (hiHaHcyBanacs €Bponeiicbkum Coro3om mpotsirom 2019-2021
poxkis [12].

IlIBencrka (a00 CranannaBcbka) Mojenb «Nordic Model» 3m00yi1a ¢cBiii moyaTok
B llIBemii Ta HopBerii i nmpeacTasmsie coboro MiaXim, CpsMOBaHUN Ha OOpOTHOY 3
CEKCYQJIbHOIO eKCIUTyaTali€ero Ta TpadikiHroM, 3a00pOHSIOYN KYMIBIIO CEKCy, a He
iioro mponaxk. Moro ocHOBHa iest mosisrae B 3MEHIICHHI MOMUTY Ha MOCIYTH CEKC-
igycrpii [13].

Jlo Boanmux NpUKIagiB MIKHAPOTHHX TNPOEKTIB, CIPSIMOBAHMX HA 3HWKCHHS
BIKTMMHOCTI )KE€PTB Ta 3MEHIIICHHS 1X BIKTUMI3allii MO)KHA TaKoX BigHecTH «Violence
Against Women, Domestic Abuse, and Sexual Violence (Wales) Act 2015» (3akon
PO HACHJILCTBO MIOAO KIHOK, AOMAIIHE HACHIIBCTBO Ta CEKCyalbHE HACHIBCTBO
(Yenbc) 2015 poky), sikuit Hajae MIMPOKUI 3aXUCT KIHKaM BiJl HACUIIbCTBA, PO3LIHPIOE
iX mpaBa; mporpama 3 (pokycom Ha O0OpOTHOY 3 CEKCYaIbHOIO EKCINTyaTaIli€ero IiTeil
«Ujamaa Africa» (Kenist), sika BKIItouae B ce0e MpOCBITHUIBKI 3aX011, TIATPUMKY JUIS
KEPTB, @ TAKOXK CITIBIIPALIIO 3 JIOKAILHUMH YPSIIOBUMHU CTPYKTYPaMH.

Lli mporpamu Ta3aXx 011 MTPEACTABIIIOTH PI3HOMAHITHI IT1AXOTH 10 BIKTHMOJIOTITHOT
NpoQiTaKTHKK Ta 3aXKCTy MPaB KEePTB y PI3HUX JepKaBax CBiTy. IXHill ycrmix yacto
3aJIeKUTh BiJI KOMIUIEKCHOTO ITiIX0/ly, aKTUBHOI CITiBIIPaIli TPOMaJICbKOCTI, yPSIIOBHX
OpraHiB Ta TPOMAJCHKUX OpraHizariii.

B Vkpaini HaiiBpamimmM MpHUKIAIOM MPOBAKEHHS 3aXOJiB BIKTHUMOJIOTIYHOI
NpoQUIAKTUKY Ta 3aro3WYeHHS MIKHAPOJHOTO JOCBily MOXKHA Ha3BaTH HIOPIYHY
Bceykpaincbky akiiro « 16 JHIB IPOTH HACHIIBCTBAY, Ka BiOyBaeThCs 3 25 MUCTONaNa
no 10 rpyans. Lis kammaHist BKOTpe HaroJomrye, mo 0y 1b-sKi IpOsiBU HACHUJILCTBA HAJ
JIIOIMHOI0, HEe3aJIeKHO Bif ii cTaTi, € mopymeHHsM ii mpas [14].

B manuii 9ac mOCHITIOETHCS 3HAYCHHS MPSMOI BIKTUMOJIOTIYHOI MPOhiTaKTHKH
4yepe3 MaIiHHS POJIi Ta 3HMKEHHS MOXKIMBOCTEH HE TIUIBKH HEMPSIMOTO 3amo0iraHHs
KpUMIHAJIBHUX TPaBONOPYIICHb, a W NpAMOi KPHUMIHOJOTIYHOT MPOQiIaKTHKU
KpUMiHQJIBHUX TPaBONOPYIIEHb. BiibIl TOTO, amapaTH MPaBOOXOPOHHHUX OPTaHiB,
MO>KYTh BUKOPHCTOBYBATH y BIKTUMOJIOTTUHIH PO iTaKTUL CHITH, 3aCO0H Ta METO/IN,
SIKMX KOJTHI 1HIII JIepKaBHI opranu He MaroTh [15, c. 551].

BucnoBku i mpomo3uuii. IcHyroui cTparerii Mi>KHAPOAHOTO AOCBITY BIKTH-
MOJIOT1YHOI TPO]ITAKTHUKH IMPOBOIMOPYLIEHb MaloTh CKJIAIHI BUKIMKH Ta BXKE
MPUHOCATH TIEBHI TIO3UTHBHI PE3yNbTaTH, i MPH IIbOMY TaKOX CTHKAIOTBhCS 3
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cepiio3Humu TpyaHoramu. [lo-mepiie, MU MiIKPECITIOEMO HEOOXITHICTh TTOCTIHHOTO
BJIOCKOHAJICHHS CTPATEriif Ta METO/iB BIKTUMOJIOTIYHOT MPO(IIaKTUKH, BPAaXOBYIOUN
HIBUJKUM PO3BUTOK TEXHOJIOTiH, 3MiHY COLIOKYJBTYPHOTO CEpElOBHIIA Ta HOBI
¢opmu HacunbeTBa. [lo-mpyre, MiAKPECIIOEMO BRXKIIMBICTh HIMPOKOTO ITAPTHEPCTBA
MDX YpAIOBUMH OpTaHi3alisiMH, HETPHOYTKOBHUMHU OpTaHi3allisMU, TPOMAJITHCHKUM
CYCHUIBCTBOM Ta O13HECOM JUIsl CIIIBHOTO BUPIIIEHHS TPO0OIeM BIKTUMOJIOTi] Ta 3a0e3-
MEYCHHS MATPUMKH KepTB. [1o-Tpete, BBaykacMo 3a HEOOXiIHE PUALISTA 0COOIHUBY
yBary HeoOXi/THOCTi pO3BUBATH IHKITIO3UBHI Ta KyJIbTYPHO-UyTJIMBI CTPATETii, 8 TAKOXK
rapanTyBaTd KOH(DiOeHLIHHICT Ta Oe3meKy A THX, XTO mIykae pomomory. Ilo-
YEeTBEPTE, AKIIEHTYEMO BaXIJIMBICTh TIOCTIHHOTO JOCIIKEHHS B raiy3i BIKTUMOJIOTIY-
HOI IPO(LITAKTUKH Ta YOCKOHAJIEHHS TTPAKTUKH JIJIs 3a0€31edeHHs OUThIIT € PeKTHBHOT
Ta JIFOMISTHOT CTpaTerii 3HIKEHHS BIKTUMHOCTI. Hamaumi 1o cimi THUIbKI 3yCHILIS TIOBHHHI
(okycyBaTucst Ha BUPIIIEHHI KOHKPETHUX TPYIHOLIIB, 1100 3a0e3meunT Oe3reKy Ta
MiATPUMKY JUTSI BCIX, XTO IMOTPeOy€e 3aXUCTY BiJ HACHIIbCTBA.

MixHapoIHUH MMiIX1]T TO3BOJISIE 00’ €THATH 3YCHILIS [Tl BUPIIICHHS TI100aIbHUX
po0JieM HACWIIBCTBA Ta MIATPUMKHU KEPTB, & TAKOXK CIPHUsie 0OMiHY iH(OpMaIliero
Ta TOCBIAIOM MK KpaiHaMH I AOCATHEHHS OUTBII BIOCKOHAJICHHWX CTpaTerii
BIKTUMOJIOT1YHOT TPODITaKTHKH.
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VICTIMOLOGICAL PREVENTION:
EFFECTIVE PRACTICES OF INTERNATIONAL EXPERIENCE

Summary

Victimological prevention is defined as a system of measures and strategies aimed at
preventing and reducing violence, as well as at protecting potential and direct victims. In
today’s world, this topic is becoming more and more relevant, as socio-cultural, technological
and political changes create new challenges and opportunities in the field of victimology.

Current challenges are characterized by low public awareness, lack of funding and
resources, and cultural relativism. Politicization of problems, ethnic conflicts and deficiencies
in legislation are serious tasks for victimological prevention.

The rapid development of technology is giving rise to new forms of violence, such as
digital violence and cybercrime. Underestimation of these risks can lead to incorrect use of
technologies in the framework of victimology prevention.

The article notes the need to strengthen public participation and develop culturally sensitive
strategies. Ensuring privacy and safety for those seeking care is essential to the success of this
field. Inclusive and gender-balanced strategies are also identified as key elements for further
improvement.

Analysis of international experience indicates the importance of joint work of various
sectors of society and global coordination to solve victimological problems.

Victimological prevention requires constant improvement of strategies and methods
aimed at adapting to changes in the world. Successful victimization prevention relies on broad
partnerships, cultural sensitivity, and the innovative use of technology to achieve the global
goals of reducing violence and protecting victims’ rights.

Successful victimology prevention requires the joint action of all sectors of society and
global coordination. The analysis of international experience shows that the cooperation of
various sectors, such as law enforcement agencies, public organizations, government structures,
as well as the active participation of international organizations, is a decisive factor in the fight
against victimological problems.

In addition, the use of innovative technologies such as artificial intelligence, data analytics and
information visualization can significantly increase the effectiveness of victimology interventions
and help achieve the global goals of reducing violence and protecting victims’ rights.

Keywords: victimology, victim, warning, prevention, violence, international experience.
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KPUMIHAJUIBHA BIAIIOBIJAJIBHICTD 3A B KUBAHHS
HAPKOTHUYHUX 3ACOBIB TA HAPKOTHYHE CII’SAHIHHSA

CrarTsi TpHUCBSYEHA JOCTI/DKEHHIO KPHUMIHAJIBHO-KAPAHUX M 11010 HApPKOTHYHHUX
3ac00iB Ta MCUXOTPOITHUX PEYOBUH (BUTOTOBJICHHS, MPHIOAHHS, 30epiraHHs, MepeBe3cHHs,
NEepeCUIaHHsI TOMIO0), sIKi BUMHSIOThCS 0e3 MeTd 30yTy Ta Bu3HadeHi y 4. 1 cr. 309
KpuminansHoro xoaexcy Yipainu sk ¢opMu 00’ €KTUBHOI CTOPOHH.

ABTopamu Oyni0 3BEpHYTO yBary Ha TpaKTHYHI CHUTyamii, Koimu ocoba HaMmaraeThCs
BXHTH (IIPOKOBTHYTH) KyIIJICHUH HApKOTHYHHUHN 3aci0 ab0 ICUXOTPOIHY PEYOBHHY 3 METOIO
YXWIUTUCS BiJl KPUMIHAIBHOI BiamoBizampHOCTI 32 4. 1 cr. 309 KpuminaneHOro Koaekcy
VYxpainu. [Ipy BXuBaHHI TAKOTO HAPKOTUYHOTO 3aC00Y y HEMYOIIYHUX MICISIX B 3aKOHOIABCTBI
VYkpaiHu BiIICYTHS KpUMiHaJIbHA BiJIIOBIAAIbHICTb, JIMIIE HASBHICTH IMyONIYHOTO MICIsl /A€
MOJKJIMBICTB KBamidixyBaTu 1ii ocodu 3a ct. 316 KpuminansHOro xoaexcy Ykpainu.

Tako BiZICYyTHS KpHMiHATbHA BiAMOBIIAIBHICTE KOJTH 0c00a TiepedyBae B MyOmigHOMY
abo HemyOIiYHOMY MICIll Y CTaHI «HAPKOTHYHOTO CITSIHIHHS». Ha IymKy aBTOpiB e €
He/loJIiKaMHd KPHUMIHAJIBHOIO 3aKOHOJABCTBA, IO NOTPEOYIOTh BHIPABICHHS IUIIXOM
JIONIOBHEHHS 00’ €KTUBHOT CTOPOHU 4. 1 ¢T. 309 HOBUMU (hopMamH, TTOB’I3aHUMH 13 «BKUBAHHIM
HApKOTHUYHHX 3aC00iB» (y OyIb-IKOMY MiClli, HE JIMIIIE TyOIIYHOMY ) Ta «I1epedyBaHHIM 0CO0U
y CTaHi HAPKOTUYHOTO CI’THIHHS.

3a pesympTaTaMu JOCHTIHKEHHS aBTOPaMHU OYJIO0 3alpOMOHOBAHO BUKIACTH 00’ €KTHBHY
cTopony 4. 1 cr. 309 KpumMiHaneHOTO KOIeKkey YKpaiHU y HACTymHIM pemakmii: «He3akoHnHe
BUPOOHHILITBO, BHUI'OTOBJICHHS, NpHUIOaHHs, 30epiraHHs, INEPEeBE3CHHS, IEPECHIAHHS YU
B)KMBaHHs HAPKOTUYHUX 3ac00iB, IICHXOTPOITHUX PEYOBHH a00 ix aHasoriB 6e3 MeTH 30yTy, a
TaKoX nepeOyBaHHs y CTaHl HAPKOTUYHOTO CIT’SIHIHHS — KapatoThes ...».

3anporoHoBana aBropamu pemakmis 4. 1 cr. 309 KpuminameHOro KoAekcy YKpaiHu
MIOBUHHA BHUCTYIATH SIK 3arajbHa KPUMIHAJIBHO-IIPABOBA HOPMA, IO PETYIIOE BKMBAHHS
HApKOTHUKIB y OyIb-SIKOMY MicCIli, a icHytoda ctatTts 316 «He3akoHHe myOiiyHEe BXKHBAaHHS
HapKOTHYHUX 3ac00iB» Mae OyTH CIELiabHOIO HOPMOIO, 10 3aCTOCOBYETHCS JUISl BHIQ/IKIB
B)KMBaHHS HAPKOTHKIB y IyOJIIYHUX MICILSIX.

Ha nymky aBropiB, po3imupeHHsi 3micty 00’exkTuBHOI crtoponu y 4. 1 cr. 309
KpuminanpHoro komexkcy YKpaiHu 3a paxXyHOK BKIIOUCHHS JOJATKOBHX (HOpM IOMOMOKE
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3a0e3MCUNTH MOBHOIIHHY MPOTHIII0 HAPKO3JIOYMHHIA TMOBEMIHIII Ta HECTUME 3HAYHUUN
MPEBEHTUBHUHN BIIMB Ha MOTCHI[IHHUX HAPKO3JIOYMHIIIB.

KuarouoBi coBa: BXUBaHHS HapKOTHYHUX 3ac00iB, HAPKOTHYHE CIT STHIHHA, (HOPMHU
00’€KTUBHOI CTOPOHM, HAapKOTHYHI 3acoOM, TIICUXOTPONHI pPEYOBMHH, KpHUMiHAJIbHA
BIJIIOBiAAIBHICTD.

IMocTanoBka npodJaeMu. OTHUM i3 BXXJIMBHX HAIIPSMKiB KPUMiHAJTBHO-TIPaBOBOT
MOJITHKKA YKPAiHCHKOT JepXKaBH € TMPOTHis HapKOMaHil Ta HapKO3JIOYUHHOCTI.
Hapxomanisi sk HeraTHBHE (POHOBE SBHUINE HE JIMIIE NMPHU3BOIUTH O PYHHYBaHHS
300pOB’sl HacelleHHsA, ae ¥ (opMye CTIHKY XBOPOOJHMBY 3aJICKHICTH OCOOM Bif
NpUHAOMY HapKOTHYHHX 3ac00iB, IO 3a0e3Medyy€e pPO3BUTOK HAPKO3IOUYMHHOCTI Y
BHUTJISIAI PO3TATYKEHOT CHCTEMH TSI TIPOJaKy HapKOTHIHHMX 3aco0iB. HecBoeuacHe
BUSIBJICHHSI HApKO3aJIe)KHOI OCOOM, NMAacHBHA IMOBEIIHKA 1040 (aKTiB BKMBAHHSI
HEI0 HapKOTHYHHX 3aC00iB MPU3BOAATH JI0 CUCTEMHOI'O IIMKIy CKOEHHS 3JI0YMHIB Y
BUTJISII TTOCTIMHOT KYITiBIIi Ta B)KUBAHHS HAPKOTUKIB. HacIiAKK IOTO TIPOSIBIISIOTHCS
y HOAaJbIIii KpUMiHAIBHIM MOBEIIHII KOPUCIUBOIO XapakTepy (KpaaiKKu, rpadesxi
TOIIO), 110 CIPSIMOBaHA Ha OTPUMAaHHS MaTepiallbHUX PECypCiB JUIS MPOJOBKCHHS
UKy KYMiBIi-BKUBaHHS HAapKOTHWKIB. TOMy BHBYEHHS Ta BJOCKOHAJICHHS
KPUMIHAILHO-TIPABOBUX aCMEKTIB OOPOTHOM 3 HAPKO3JIOYMHHICTIO € BAXKJIMBHM Ta
aKTyaJbHUM TIMTAHHSIM Yy CBITJII 3MEHILICHHS KUIBKOCTI HapKO3aJIe)KHUX o0ci0 Ta
TIPOTH/IIT TIOMTMPEHHIO K HAPKO3JIOYMHHOCTI, TaK 1 1HIIOI 3JIOYMHHOCTI KOPUCITUBOTO
crpsiMyBaHHs. 3a3HaueHe OOYMOBIIOE AKTYalbHICTh Ta BAXKJIHMBICTH TOCIIJHKEHHS
MUTAaHHS [OJ0 TOKPAlleHHs TPaBOBOI periaMeHTalii KpUMiHaTbHO-KapaHUX
I CTOCOBHO HApPKOTHYHHX 3acO0iB Ta ICHUXOTPONHHUX PEYOBHH (BHUTOTOBIICHHS,
npuaOaHHs, 30epiranHs, MEepeMilleHHs TOIIO), SKi BUMHSIIOTHCS 0e3 MeTu 30yTy Ta
BusHaueHi y 4. 1 ct. 309 KpuminansHoro kogekcy (nani — KK) Ykpainu sk dopmu
00’ €KTHBHOI CTOPOHH.

AHaJii3 0CTaHHIX T0CTiTKeHb i my0Jikamiii mokasye, 110 KpUMiHAIEHO-TPABOBI
ACMEKTH perjiaMeHTallii Ta NpOTHIil HApKO3JIIOUMHHOCTI 3HAUILIN CBOE BiJOOpaKEHHSI
y mparsgx Takux BueHmx: M. I. baxanosa, O. M. bammypxu, B. I. bopmucosa,
0. O. Aynoposa, O. M. [lxxyxwu, O. B. Kozauenko, B. K. Matgiituyka, 1. B. MenbHuka,
L. I. Murpodanosa, A. A. Mysuku, B. f. Tauis, M. 1. XaBpoHtoka Ta iH.

B Toif e wac mTMTaHHS BH3HAYEHHS KPUMIHAIBHOI KapaHOCTI BIKMBAHHA
HapKOTHYHHX 3ac00iB I ICUXOTPOIHUX PEUOBHH, a TAKOXK [1epe0yBaHHA 0COOM y CTaHi
«HAPKOTHYHOTO CIT’STHIHHSD) 3 METOIO PO3IIUPEHHSI 3MICTy 00’ €KTHBHOT CTOPOHH Y. |
ct. 309 KK VYkpainu He 3HAUIIIO TOCTATHHOTO BUCBITICHHS Y X HAYKOBUX POOOTaX.
Tomy, cruparouuch Ha IONEpeNHI HAyKOBI KPHUMIHAJIBHO-IPABOBI JOCIIIKEHHS,
aBropamMu OyJe 3JIHCHEHO BHUBYCHHSI NMHUTAHHS IIOJI0 CYCIIJIBHOT HEOE3MEeUHOCTI
«BXUBAHHS HAPKOTUIHUX 3aCO01B Ta ICUXOTPOITHUX PEUOBHHY, «TIePeOyBaHHSI 0COOHU
y CTaHi HAPKOTHUYHOT'O CII’SIHIHHSD» Ta 11010 MOKIIMBOCTI 3aKOHOIaBYOT0 3aKPIMJICHHS
Takux (HopM KpUMIHAJILHO-KapaHOT MOBEAIHKH y Jit0unx HopMax OCcoOIMBOT YaCTHHU
KK Vkpainu.

Mera cratTi. BignoBigHO 70 1[bOT0, METOI JOCIIKEHHS cTajo: 1) BUBYCHHS
Cy4aCHHMX HOPM IPO KPUMIHAIBHY BIAMOBITAIBHICTh 32 BUPOOHHIITBO, BUTOTOBJICH-
HA, 30epiraHHs, NMpUaAOaHHS, TEpEeMIlIeHHs, MMepecuIands 0e3 MeTH 30yTy HapKo-
TUYHUX 3aCO0iB UM NCUXOTPOIHUX PEUOBHH; 2) aHaNi3 CyCIHiIbHOI HeOe3NneuyHOCTi
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i, MMOB’s3aHUX 13 «BKMBAHHAM HAPKOTHYHHUX 3aCO0IB M NCHXOTPOITHHUX PEUOBHH)»
Ta «mepeOyBaHHAM OCOOM Yy CTaHi HApKOTHYHOTO CITSIHIHHS», B TOMY YHCIi SK
BapiaHTIB 3JI0YMHHOI MoBediHKH y Mexax 4. 1 cT. 309 KK Vkpainu; 3) ¢popmysan-
HS TIPOTO3HIi om0 yaockoHaneHHs HopM KK VYkpainn y muTaHHI pO3MIHApEHHS
MepeNiKy KpUMiHaJIbHO-KapaHuX il 100 HAPKOTHYHUX 3aC00IB UM IMCHXOTPOITHHUX
PEYOBHH, IKIMH 0C00a KOPUCTYETHCS 0€3 METH 30yTY.

Bukaax ocuoBHoro marepiamy. Posmin XIII KK Vikpainn npucBsueHwmii
KpUMIHAJIBHUM TIPaBOMOPYUICHHSM, IO CTOCYIOThCS c(epH HE3aKOHHOTro 0o0iry
HapKOTUYHHX 3aC00iB, ICHXOTPOITHUX PEYOBHH, a TAKOXK 1X aHAJIOT1B YH IPEKYPCOPIB.
LenTtpanpHe Micue cepell KpUMiHAJIbHUX MPAaBOMOPYIIEHb IIbOTO PO3ALTY HAJICKUTH
ct. 309 KK, sxa y 4. 1 BH3Ha4ae OCHOBH KPHUMIHAJIBHOI BiIMOBITaJLHOCTI 3a
«HE3aKOHHE BUPOOHUIITBO, BUTOTOBJICHHS, IPUAOAHHS, 30epiraHHs, IepeBe3eHHs YU
NepecuyiaHis HAPKOTUYHUX 3ac00iB, TICHXOTPOIHUX pPEHOBHH abo iX aHauoriB 0e3
MeTH 30yTy» [1]. Came BificyTHICTE MeTH 30yTy BH3HAUAE CIPSIMOBAHICTD IIi€T CTATTI
Ha MPOTH/III0 0COOMCTOMY O0Iry HApKOTHYHHX 3aCO0IB UM MCUXOTPOIHHUX PEUOBHH,
KU TIOB’SI3aHUM 13 Oa)KaHHSM OCOOWCTOTO BXKMBAHHS TaKUX 3aCOOIB UM PEUOBHH,
0e3 1iield X MOMIMPEHHs cepel IHIIMX WICHIB CycHibecTBa. ToOTO 0c00a 3HAXOAUTh
Pi3HI MOIIMBOCTI [T OTPUMAHHS HAPKOTHYHOTO 3aCO0Y UM TICHXOTPOITHOT pEYOBUHU
(BUpOOHUIITBO, BUPOIIYBaHHS, KYMIBJISA UM JapyBaHHS BiJ CTOPOHHIX 0ci0) i oapasy
BXKMBA€ TaKUH 3aci0 UM PEUOBHHY B CHIIY CBOET MCHXO0()i310JI0TIHHOT 3aJIe)KHOCTI 200
TUMYacOBO 30epirae 3a3HaueHUil 3acid 4M PEedOBUHY, 3HOBY K TaKH 3 METOIO HOTO
MOJANIBIIOTO BXXHBAHHSI.

Takum ynHOM, MU 6a9UMO, IO OCHOBHOIO METOIO peatizaii i, sIKi yTBOPIOIOTh
00’€KTUBHY CTOPOHY 3a3HAUY€HOr0 KPUMIHAJIBHOTO NPABOMOPYLICHHS — € Oa)KaHHS
0co0Hu 0cOOMCTO BXKUTH HAPKOTUYHUH 3aCi0 UM IICHXOTPOITHY PEUOBHHY 1 caMme TepMiH
«BXXKUBAHHS)» CTa€ KIIOYOBUM AaCIIEKTOM YCi€i KpPHUMiHaJIBHO-KapaHOi HisUIbHOCTI
HapkomaHa. Take Oa’kaHHS YTBOPIOETHCS 3aBISKU TOMY, LII0 HAPKOMaHist € XBOPOOOIO
1 BUKJIMKAE Pi3HI BUIH 3JICKHOCTI: TICUXiuHy Ta (hizuuny [5, c. 303].

Skmo x ocoba 3miCHIOE TpPWAOGAHHS YW BHUPOOHHMUTBO (BHPOIIYBaHH:)
HapKOTUYHHUX 3ac00iB a00 TCHXOTPONHUX PEYOBHMH 3 IHIIOI0 METOI0 MPSIMOTO
30yTy — ToO 11 yMHUCeN BKe CIPIMOBYETHCSI HA HAPKOTOPTiBIIIO, TOOTO HA MJIATHUH YU
Oe3oruaTHU# 30yT TakuX 3ac00iB 00 PEYOBUH IHIIMM YIEHAM CYCHIBCTBA (TIPOJaK,
JMapyBaHHs, MiHa, OapTep TOMIO) 1 3a3HAYCHE BXKE OXOILUTIOETHCS KPUMiHAIBHO-
paBoBOIO KBamidikauiero 1 BignoBigambpHicTio 3a cT. 307 KK Ykpainu.

PosrnssHemMo CHiBBiAHOIIEHHS TEPMIHY «B)KHBaHHS» 13 IHIIMMH (QOpMaMH
00’exktuBHOi cropoHun cr. 309 KK Vkpainm, Takumu sik: a) BUPOOHHITBO;
0) BUTOTOBIICHHS; B) MPUI0aHHS; T') 30epiranHs; 1) IEpeBE3eHHS; €) IepECHIIaHHS.

I1ix He3aKOHHMM POLIECOM BUPOOHUITBA HAPKOTHYHHX 3aC001B U1 ICUXOTPOIHUX
PEYOBUH Yy CYAOBIM IMPAaKTHUII PO3YyMIOTH Jii, IO € MOB’SI3aHUMHU i3 IX CepiiiHUM
oJIep KaHHAM ITEBHUMH TIAPTISIMHE 32 BIAMTOBITHOIO TEXHOJIOTI€I0, CTAHIAPTOM, 3pa3KOM
3 PI3HHUX XIMIYHUX PEUOBHH a00 POCIMH YU YACTUH TAaKUX POCIUH [2].

B T0i1 e yac He3aKOHHE BUTOTOBJICHHS! HAPKOTHYHHX 3aCO01B YU MICUXOTPOITHUX
PEUOBHMH € MEHII 00’€MHHMM 3a 00CATOM IPOLECOM, SIKUM MOXe OyTH HOB’si3aHHUN
JIUIIE 3 OKPEMHUMH JIisiMHU (Harpukiaza, padiHyBaHHSM, MiJIBUIICHHSIM B Mpemnapari
KOHIICHTpAIlii ITeBHOI PEYOBHHH, ITEPETBOPCHHIM UM IEPEPOOKOIO0 OHIET PEUOBHHU
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B IHINY), B Pe3yJbTaTi 4OTO OJEPKYIOThCcS HOBI (JOpPMH HAPKOTHYHUX 3ac00iB abo
MCUXOTPOIHUX PEYOBUH, TOTOBI IO BAKOPUCTAHHS YW BXKUBAHHS.

HezakoHHuM npua0aHHSM HapKOTHYHHUX 3aCO0iB UM MCUXOTPONHHUX PEUOBHH
BBaKAIOTh TX KYITiBJII0, OOMiH Ha IHIII TOBapH a00 peyi, OTPUMaHHS Y SKOCTI MO IapyHKa,
NPUAHSTTS SIK TUIATH 32 BAKOHAHY pOOOTY YM HaJaHi TIOCIYTH, OTPUMaHHS K GopMu
MOBEPHEHHSI MO3WKKM ab0 omjIaTtu OOpry, a TakoX y BUIAAKy iX HNPUBIACHEHHS SIK
3Haxiaku [3].

He3akonne 30epiraHHs HApKOTHYHUX 3ac00iB UM IICHXOTPOIHUX PEUYOBHH
pO3TISAAEThCS K OyAb-Ki YMHUCHI JIii, HE3aJIEKHO BiJI 1X YacCOBOI TPHBAJIOCTI, IO
MoB’si3aHi 3 (PaKTUYHUM HE3aKOHHUM NepeOyBaHHSM TaKHX 3aC001B UM PEUOBUH IPH
0c00i, y mpsIMOMY BOJIOZIHHI 0cOOM UM Y MICIISIX, JIe BOHA MTpoxKHBac abo nepedysae (B
JKUTII, TPUMILLEHH], CXOBHILI, Tapaxi UM iHIIOMY oxi0HOMY Micii). 1o HbOro TaKoxK
BIJIHOCSATh TMIEPEHECCHHsT 0CO0O0I0 BIJIMOBIHUX 3ac00IB a00 PEYOBHH 3 OJHOTO MICIIS
o ixmoro [2].

[lin HE3aKOHHMM TMEPEeBE3CHHSIM HApPKOTHYHUX 3ac00iB ab0 MCHXOTPOIHHUX
PEUOBHH PO3YMIETHCSl IX YMUCHE TIEPEMIIIIEHHsI 0CO00I0 32 JIOTIOMOTOI0 Oy Ib-SIKOTO
BHy TpaHCIOPTy (aBTOMOOLISA, MOTOIMKIIA, TOi3/1a, BEJOCUIIEAa TOIIO) B MeXkax
Teputopii YKpaiHu, a HE3aKOHHE MEPECWIAHHS OXOIUIIOE€ NMHUTAHHS BiANPaBICHHS
HapKOTHYHHX 3ac00iB a00 TMCHXOTPOIHUX PEUOBHMH MOILITOI0, Oaraxem, Kyp’€pom
(TOCHIILHUM) UM B IHIMWH TOMIOHUH c110CiO.

PosrnsnyBmm 3a3HadeHi GopMu 00 €KTHBHOI CTOPOHH, LIO TmependadeHi y
ct. 309 KK VYkpaian mMu Gauumo, 110 cepell ixX mepesniky BiACyTHsI Taka ¢opma siK
«BXXUBaHH. B TOM ke yac, sk 0yJ10 BKa3aHO paHillle, caMme B)KUBAHHS HAPKOTUYHUX
YH ICUXOTPOITHUX PEYOBUH € OCHOBHOIO METOIO HAPKO3aJIEKHOT 0COOH 1 3317151 IIbOTO
BOHa 1 peanizye nonepeHi (GopMu 00’ €KTUBHOI CTOPOHU (MTPHUI0AHHS, BATOTOBJICHHS,
30epira"Hs TOIIO).

Ha mpakTuii HEMOOJUHOKO TPAIUISIOThCA BUIAIKH, KOJIK oco0a Oyia BUsBICHA
MpaiBHUKaMU TPAaBOOXOPOHHHUX OPraHiB MpH Oe3rnocepeHii KymiBii HApKOTHYHHX
3ac00iB (HampuKIag, mpu 3a0WpaHHI 3aKIaJKH i3 SIKOTOCH IiIBajly, camy, TPyOH,
TIIyXOTo JABOPY, TepUTOPii OyaiBEILHOrO MaJaHYMKa TOILO) Ta 3 METOI0 YHHUKHEHHS
KPUMIHAJIbHOT BIMOBIAJILHOCTI Taka 0co0a HamaraeThes: 1) abo 1mo30aBUTHCS BiJl
HapKOTUYHOTO 3aco0y TiJ Yac mepeciiaqyBaHHs; 2) a0o BXUTH (IPOKOBTHYTH) TaKUH
HapKOTHYHMH 3aci0 3 METOI0 HEMOXKIIMBOCTI HOTO BUITyUCHHSI.

Jiroue KpuUMiHaJIbHE 3aKOHOJABCTBO  YKpaiHM  MICTUTh  KpPUMiHAJIBHY
BIJIMTOBIATBHICTD 32 «BXHBAHHS HAPKOTHUIHUX 3aC0O0IB JIHUIIIE SKIIO BOHO BiIOyIIOCS
«y MyOJTIYHUX MicLSIX» a00 «y MICISX, [0 MPU3HAYCHI 7Sl IPOBEICHHS HaBYAIbHUX,
CIIOPTUBHUX 1 KYJbTYPHHX 3aX0[iB», 110 Hepeadadeno y cr. 316 KK Ykpainu [1].
Takox 1151 crarta mependadae y sIKOCTI TMpeAMeTa 3JI0YMHY JIUIIe «HAPKOTHYHI 3a-
coOu» 1 He BpaxoBye MyONiyHE BXKHMBAHHS «IICHUXOTPOIMHHMX PEUOBHMH» UM «aHAJIOTIB
HapKOTHYHHX 32c00iB 200 MCHUXOTPOITHUX PEUOBHH». Y pe3yabTari MU 0auuMo 3HAYHI
3aKOHOJAaBYl OOMEKEHHSI LII0/10 MICLSl CKOEHHS «BXKMBAaHHS HAPKOTUYHUX 3ac00iB» Ta
1IOJI0 OMMCAHHS MPEAMETY TaKoro 37104uHy. OUeBHAHO IO MUTAHHS «HEyOIiYHUX
Micib» (caiiB, Oy/JMHKIB, TIIyXUX KyTIB 1 JBOPIB, OYJiBeNbHUX MalJAaHUYMKIB TOIIO,
a 1HKOJNM 1 HaBiTh MiX i3MiB) HE OXOIUTIOETHCS HOpMaMmu aucro3uiii c¢r. 316 KK
VYxpainu. Kpim Toro BapTo po3ymity, mo «(akT myOaiuHoro BXKUBaHH (y Mici, Je
HasBHA 3HA4YHA KUIBKICTH JIIOJICH) Mae OyTH JOBEIEHHMH HAICKHUMH KPUMiHAIBHO-
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IporecyaqbHUMHU JIOKa3aMu (B TEpIly 4Yepry IOKa3aHHSMHU CBIJKIB SIK JIIOJCH,
10 BiABIAYIOTH TakKe «ITyOJiuHE» MicIle, Bileo3alMcaMi 3 «ITyOIYHUX» Kamep
CIIOCTEPEKEHHS TOILO). A mpH nepeOyBaHHI 0coOM B mif’i31aX, MIyXux ABopax ado
HaBiTh APYTOPSIIHUX TMPOBYJIKAX YW BYJIMISAX y MICTi, TaKUX MyOJIYHUX CBIAKIB
a00 KaMmep BiJCOCIIOCTEPEIKEHHS MOKE HE BHSABUTHCSA. TOMy BHHHKAIOTH CHUTYarlil
Ko ocoba, mpu i BUKPUTTI y MICIi 3HAWOCHHS 3aKJIaJKd, YMUCHO 3iHCHIOE
BXKHMBaHHS MPUAOAHOTO HAPKOTHYHOTO 3aco0y 3 METOI YHUKHYTH KPUMIHAJIBHOI
BiamosimaasHOCTI 3a ¢T. 309 KK Ykpainm.

Takox IQy)e 4acTo TPaIIIIOThCS BUMAAKH KOJIM 0C00a, BKMBIIN HAPKOTUUHUH
3aci0 a0o MCHXOTPOIHY PEYOBHHY, BUXOJUTh y MyOJIiYHE Miclie BKe nepeOyBaroun
y CTaHl «HApKOTHYHOTO CIUsiHiHHA». Lle moB’s3aHe i3 TUM, 10 TPUHOM TEBHHUX
PI3HOBHIIB HAPKOTHYHUX 3aC001B, sIKi 30y17KYIOTh HEPBOBY CHCTEMY MOE BUKIIMKATH
cTaH eidopii, pamocTi, MIABUIIEHOI OanaKkydocTi, OaxkaHHs aKTHMBHUX il Ta IHTEpecC
1o po3Bar y cycminbetsi. [lepeOyBatoun y Takomy eiigopuanomy (paaicHOMY) cTaHi
HapKOMaH MoTpamisie y myOmiyHe Micue (KOHUEpT, BEUipKy, KyJIbTYPHHH 3aXif
TOIO), J€ IiJ{ BIUIMBOM CBO€i TiNEPaKTUBHOCTI MOXXE CKOIOBATH Pi3HI 3JI0YMHU
HAaCWJIBHUIIFKOT a00 KOPHCIHMBOI CHPSIMOBAHOCTI (XYJIITaHCTBO, 3aMOJiSTHHS JIETKHX
TIJIECHUX YIIKO/DKECHb, KPaJli’KKH, rpadexi TOoIIo).

[TomiOHi cuTyarlii TPAIUIAIOTBCS 1 KOJAM OCOOM YCHIIIHO 3HAWIUIA 1 BXKHUIH
«3aKIIaIKy» 13 HApKOTUYHMM 3aCO00M HYH TICHXOTPOITHOIO PEYOBHHOIO, a IOTIM
MOTPSIMYBAJTH Y ITyOJTiuHe MicIe Y CTaHi «HApKOTHYHOTO CIl’ AHiHH (eHdopii, pagocTi)
JUTSL TIPOJIOBYKCHHS BIIACHUX BECEJIOIIIB 1 PO3Bar, Jie CKOLIN CBIi HACTYITHHUM 3JI04HH.

BinmoBigHO MPaBOOXOPOHII, SIKi 3YIMUHAIOTE Y ITyOJIYHAX MICIIX (Ha BYJIHIII,
B CKBepi, B MapKy) 0co0y BKe y CTaHi «HAPKOTHYHOIO CIISIHIHHS» HE MOXKYTh
3aCTOCYBAaTH JI0 Hel KpUMiHAIBHO-TIPaBoBI HOpMH, niepeadadeni 4. 1 ct. 309 KK 3a
BiJICYyTHOCTI Y 0COOH ITpH COO1 HAPKOTUIHOTO 3aC00Y UM IICHXOTPOITHOT PEYOBHHH. X04a
BCi 1 pO3YMIiIOTb, IO CTaH «HAPKOTUYHOTO CII’STHIHHSD) (PO3LIMPEH] 31HMIL, MTiABUIIEHE
cepleOuTTs, HEPUPOIHSI TTOBEIHKA, 3aIUTyTaHa MOBa, OypXJIMBI HEKOHTPOJIbOBaHI
peaxiiii) MOXX€ BUHHKHYTH y OCOOHM JIHINE BHACIHIOK MPUHOMY HAPKOTHIHOTO
3aco0y a0o0 IMCUXOTPOMHOI PEYOBHUHH, OJHAK BiJICYTHICTh MPHU OCOOI BIAMOBITHOTO
«TOBapy» TATHE 3a COOOI HEMOXKJIUBICTh MPUTITHEHHs ii J0 BIAMOBIAAJBLHOCTI 3a
HapkosnounHu, nependadeni y Posminmi XIII KK VYkpainu. [lepeOyBanns ocobu y
CTaHi «HapKOTHUYHOTO CII’SIHIHHs» Oyze JHIle 00CTaBUHOIO, 10 O0TSIKYE MOKApaHHS
y BHUIIAJKy CKOEHHS HAPKOMAaHOM IEBHOT'O KPUMIHAIBHOTO MMPABOTIOPYILIEHHS, OJTHAK
3MIHCHUTH TPY IbOMY TIOBHOIIIHHY MPO(MIIAKTHYHY HisUTbHICTh 00 HEOMYIIeHHS
(3amobiraHHsl) CKOEHHS HOBMX KPHMIHQJIBHUX MPaBOMOPYLIEHb 0co0aMH y CTaHi
«HApKOTHYHOTO CIT’SHIHHSD HE BOAYAa€ThCSI MOXKIHMBHAM 3 TOYKH 30pYy OOMEXKEHHX
HOPM KPUMIHAJIbHOT'O 3aKOHO/IaBCTBA.

Tomy, Ha AYMKY aBTOpIiB, € MPAKTUYHA HEOOXITHICTD y TOMY, 1100 PO3ILUPUTH
nepestik popm 00’ EKTHUBHOI CTOPOHM CKIIATy 3JI04HMHY, nepeadadenoro y cr. 309 KK
Ykpaiau i JOMOBHUTH ii BUIIAIKaMHM, OB’ SI3aHUMH i3 «BKHBAHHSAM HAPKOTHIHHX
3aco0iB» (y OyIb-IKOMY Miclli, He JuIIe MyOJidHOMY) Ta «IepeOyBaHHSAM 0cOOU
y cTaHl HapKOTHYHOTO CIT'SHIHHs». Taki jonaTkoBi GopmMu 00’ €KTHBHOI CTOPOHHU
JIOTIOMOXYTh 3a0€3MEeYUTH TOBHOIIHHY TMPOTHIII0 HAPKO3JIOYWHHINA IOBEMIHIN Y
Oynap-siKif (a3l UMKy BiJ] BUTOTOBJICHHS HApKOTUYHOTO 3ac00y a00 MCHXOTPOIHOI
pedoBHHU 110 1i Ge3nmocepenHbOro BkuBaHHs. Ha TenepimHiil yac 3a3Ha4eHU UK €
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oOmesxeHnM Jiie Ga3oro 30epiranHs ado nepeMilieHHs (epeBe3eHHs, IePECHIIaHH)
HapKOTHYHOTO 3ac00y YM NCUXOTPOIHOI PEUYOBHUHHU.

Takum unHOM, 4. 1 cT. 309 KK Ykpainu moria Ou MiCTUTH HACTYITHY PEIAKILIIO:
«He3akoHHe BUPOOHHUIITBO, BUTOTOBIICHHS, IPUAOAHHs, 30epiraHHs, nepeBe3eHHs,
TIepeCHIIaHHs YW BXKUBAHHSI HAPKOTUIHHUX 3aC00iB, ICUXOTPOITHUX PEUOBHUH a0o0 iX
aHaJIOTiB 0e3 MeTH 30yTy, a TAaKOXK rnepeOyBaHHs y CTaHi HAPKOTUYHOTO CII STHIHHS —
KapawThes ...». Y CIIBBIIHOIICHHI i3 iHIIOW cTarTero 316 «He3akoHHe myOmivHe
BXKMBaHHSA HapKOTHIHUX 3ac00iB» KK Ykpainu, 3armponoHoBaHa aBTOpaMH PeaaKITis
4. 1 ct. 309 KK Ykpainu morna 6 po3rasigaTtucs siK 3arajibHa Ta creliajbHa HopMa.
ToOro u. 1 ct. 309 KK Vkpainu sik 3arajibHa HOpMa BU3Hauasa O BiAMOBIIaJbHICTh
3a BXKMBAaHHS Yy «HEMyONIYHWUX W MyONIYHUX MICIAX», a TaK0X OXOIUIoBaia O
BUMAAKU BXXMBAaHHS SIK «HAPKOTHYHUX 3aC00iB», TaK 1 «ICUXOTPOIHUX PEUOBUH
Ta Pi3HUX aHayoriB», a mitoua cT. 316 KK Vkpainwm, sik cnerianbHa HOpMa, Bxke O
KOHKPETHU3YBaJIa BUITAIKU BXKHBAHHS JIMIIIE «KHAPKOTHYHHX 3aC001IBY» 1y CTICIiaTbHUX
«IYOTIYHHUX MICIIXY.

B Tolf ke wac «mepeOyBaHHS OCOOM y CTaHi HAPKOTUYHOTO CII STHIHHSD)
MIPOJIOBXKYBAJIO O BBaKATHCS OOTSHKYIOUOIO 0OCTaBHHOIO 3rimHo 1. 13 4. 1 cr. 67
KK VYxkpainu [1] i npu upoMy yTBOproBajio 6 okpemy kBamigikamito 3a 4. 1 cr. 309
KK VYkpainu — OCKUIbKH OUYEBHIHO, IO YIS TOTO MO0 MOTPANUTH y TaKUW CTaH,
0co0i HEeoOXiTHO Jech MpUaOaTH abo BHPOOWTH BIAMOBIMHWNA HAPKOTHIHHHA 3aci0
YM [ICUXOTPOIHY PEYOBHHY 1 y MOJAIBHIOMY ii BXKHTH, MEPEMIIIyIOUN TaKHi 3acid
abo peuoBHHY 13 OfiHOTO Mics B iHIIe. To0TO, B OyIb-IKOMY BHUIAJKY, OO MOTpa-
IUTH y CTAH «HAPKOTHUYHOIO CII'SIHIHHS» 0c00a BUMHWIIA y HEAAJIEKOMY MHHYJIOMY
(B Mexkax ojHiel mo6u) xoua 0 oAHY i3 icHyrouHMx (hopM 00’€EKTHBHOI CTOPOHH, IIO
BkazaHi y 4. 1 ct. 309 KK Ykpainu — 41 BUpOOHUITBO (BUTOTOBIICHHS), Y MPHUI0AH-
Hs1, Y [I€PEBE3CHHS HAPKOTUYHOTO 3ac00y. | Taka MUHYIIa 37104MHHA TTOBE/[IHKA 0CO0n
3B 3aJMIIAETHCS 11032 YBarolo MpaBOOXOPOHHUX OPraHiB i M03a MOKapaHHIM 3a
BifgcyTHOCTI y 4. 1 cT. 309 KK Vkpainu q1onoBHEHb Mpo «repedyBaHHs 0cO0H y cTaHi
HapKOTHIHOTO CIT’ THIHHS» K (DOpMH 00’ €KTHBHOI CTOPOHH TAKOTO 3JI0UHHY.

BpaxoByroun BuUKIajeHe € MAIPYHTS Ul YAOCKOHAJECHHS YMHHOI pelakuii 4.
1 ct. 309 KK VYkpaiuu. 3azHaueHe Oyjie CTUMYJIOM JUisl OyAb-iKHX OCiO, 10 Oyiu
ineHTn(iKoBaHi y CTaHi «HAPKOTHYHOTO CITSIHIHHS» 3BEPHYTHCS IO JIKYBaJIbHOTO
3aKJaly Ta IPOMTH Kypc JIIKyBaHHS BiJl HApKOMaHii 3377151 1030aBJICHHSI KpUMiHAIBHOT
BignoBinanpHOCTI 3rigHO 4. 4 cr. 309 KK VYkpainu. lle 3abe3nednth HIMPOKY
IIPEBEHTUBHY IiSUIbHICTh HA IIOYATKOBHMX €Talax BTSATHEHHS JIOAEH Yy HapKOMaHilo,
KOJIM TIpUI0aHHS HUMHU HApKOTHYHUX 3aCO0IB 3IMCHIOETHCS JIOCHUTH OOEPEKHO, a
MOsIBa y CTaHi «HAPKOTHYHOTO CII’SIHIHHS» y MyOJIIYHOMY 4H HeryOIiuHOMY Micii (Ha
poOoTi, HaBYaHHI, Ha BEUipIli, BIOMa) JOMOMOXKE iX BUSBUTH Ta O/ipa3dy pO3NOYaTH
NPOTHAIIO TX HapKO3aJIeKHIH MOBEAIHLI i/l CTPaXOM KPUMiHATBHOTO MOKapaHHS.

VY HaykoBill JiTeparypi 3a3HavaeTbcs NMpo HenockoHamicts 4. 4 cr. 309 KK
VKpaiHu 3 TOUYKHM 30py TOTO, ILIO 3aKOHOJABELb 3aKPIIUIIOE «HE3aBEPLICHUI
mporecy JIKyBaHHSA BiJg HapkoMaHii. Y camiii 4. 4 BKa3yeTbcs, IO «oco0a, siKa
JIOOPOBIILHO 3BEpHYJIACs A0 JIKYBaJBLHOTO 3aKjiaay 1 po3noyaia JiKyBaHHS Bij
HapKOMaHii, 3BUIBHAETHCS BiJ KpUMiHAIBHOI BIMMOBITAIBHOCTI 3a Aii, mepeadadcHi
uiel crarrero». ABTOpU MIATPUMYIOTH TO3HUIII0 HAayKOBLIB, SIKi 3a3HA4YarOTh, IO
MOYaTOK MPOIEAYPH JIIKYBaHHS 30BCIM HE BKa3y€ Ha MOr0 YCHIIIHICTh 1 JIOCHTH
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4acTo € JIMIIE IMITali€ero 33151 peatizamii nparHeHHs N030aBUTHCH BiJl KpUMiHATBHOT
BiAmoBimagpHOCTI [6, ¢. 215]. CiymHHUM BUTIAZAE 3AIACHIOBATH 3BITLHEHHS Bill
KpUMiHaIbHOI BilMOBiANILHOCTI JIMILIE B KiHLI NpOLECY JiKyBaHHS BiJ HapKoMaHii y
BUTIAJIKy HOTO YCITIIIHOTO MPOXOJHKEHHS, 0 Ma€e OyTH MIATBEP/PKEHO KOJEeTialbHUM
BHCHOBKOM JTiKapchKOi KoMicii. Ha mepio 1 mpoxoKeHHs TaKoTo JIIKYBaHHS JOLITHHO
nepeadaunTH MOKIIMBICT 3yMTUHEHHS KPUMiHAJIBHOTO MpoBaKeHHs1 y HopMmax KITK
VYkpainu i 3a pe3ysabpTaTamMu JiKyBaHHS BiJl HAPKOMaHii Ta JIiKapChbKUM BUCHOBKOM BiKE
BHPINIyBaTH MATAHHS PO 3aKPUTTS POBA/HKEHHS Y CIIPaBi IPH YCIIITHOMY JIIKYBaHH1
YH, HaBIIAKH, IIPO CKJIaJJaHHA OOBHHYBAJIBHOIO aKTy Ta CHPSMYBaHHS CIPABH JI0 CYAY
y BHIAJIKY, SKIIO JIKYBaHHS HE JIOCSTIIO CBOET METH.

3a3HavyeHa Mporeaypa € akTyalbHOI 3 OrJisily Ha Te, Mo (akTUIHO 4. 4 CT.
309 KK Vkpainn € «0e3yMOBHHUM» Pi3HOBHJOM 3BUIbHEHHS BiJi KPUMiHAJIbHOI
BIJINIOBIIAJIBHOCT] 1, HAa BIAMIHY BiJl YMOBHHMX pPI3HOBHUJIB, Hapa3l HE BHU3HAYa€e
YKOJTHUX BUMOT JI0 TIOCTKPUMIHAIILHOI MTOBeIiHKH 0co0u. Lle cTaBuTh 0cO0y y TOCHTH
MPUBIJICHOBaHE CTAHOBUILE Y MOPIBHSIHHI i3 «yMOBHMMH» BHJIAMH 3BIIbBHEHHS BiJ
KpUMIHAJIBHOT BIAMOBINAILHOCTI, 1110 niepeadadeni y ct. cr. 47, 97 KK Ykpainu. ¥
HAyKOBIH JTiTepaTypi 3a3Ha4a€ThCS, 10 IPH «YMOBHUX» BU/IaX 3BLIbHEHHS (Ilepeaada
Ha TIOPYKH, MPUMYCOBI 3aXOAM BHXOBHOI'O XapakTepy) oco0a MOBMHHAa BHKOHATH
pSA i, MO TMOBHHHI OyTH «YCIIIIHHMHU» 1 caMme BiJl «iX YCHIIIHOCTI» 3aJeXHTh
pe3yNbTaT 3BUTbHEHHS 0COOM BiJ] KPUMIHAIBHOI BiAMOBIAAIBHOCTI, MO 1 CTUMYIIOE
ii BiHOBIIOBANBHY MOBEAIHKY [0, c. 216]. ToMy, akTyaqTbHUMH € 3MiHH 1 710 4. 4 CT.
309 KK VYkpainu, mio noB’si3asi i3 yIOCKOHAJICHHSIM MPOLEAYPHU 3BIIbHEHHSI 0COOH
BiJI KpUMIHAJIBHOT BiAIOBINATBLHOCTI, SIKa IOBUHHA MICTHUTH IIEBHI YMOBH, a HE OyTH
0e3yMOBHOIO 1 HE3aBEPIICHOIO.

Bapro po3ymiTy, 1110 3aKOHO/ABIEM NEpIOJUYHO BHOCSTHCS 3MiHM 10 cT. 309
KK Ykpainu i He3Bakatouu Ha Te, M0 Iei CKIa KpUMIHAIBHOTO MTPaBOMOPYIIEHHS €
0a30BHM, IT€BHI 3MiHU y CYCIUIBHHUX BiTHOCHHAX 3aBXKJIU MPU3BOIATH JI0 TIOKPAIICHHS
Horo 3micty. Harpukia, y HayKoBiH JliTepaTypi HEOJJHOPA30BO MiAHIMAIIOCS TUTAHHS
po 30iTbIIEHHST PO3Mipy IITpaHHUX CAHKIINA SK TMOKapaHHS 3a 4. 1 miei craTTi,
OCKIUIbKHM icHyBaBIIMi po3Mmip mrpady Bix 50 mo 100 HM/I' O6yB sBHO 3amanuii
JUIL TaKOro CKJIaay KpPUMIHAJIBHOTO TIPAaBONOPYIIECHHS 3 YpaxyBaHHIM aHaNli3y
BapTOCTI TpHAOAHHS PI3HUX HAPKOTHYHHX 3aco0iB [4, c¢. 339-340]. Bigmosimao
y 3akoni Ne 2617-VIII Bix 22.11.2018 p. 3axoHomaBieM OyB 3HAYHO 301TbLICHUN
po3mip mrpady, sikuii Bu3HaunBcs y mekax Bij 1000 go 3000 HMJIIT ta nocuneHwuit
MaKCUMaJBbHUHN pOo3Mip TTOKapaHHs 3a 4. 1 11iel cTaTTi i3 3 10 5 poKiB 1M030aBICHHS
Boisi. B moganemomy 3akoHom Ne 3342-1X Bix 23.08.2023 p. Oyio0 BHeCEHO HOBi
3minu 10 cr. 309 KK Vkpainu i 1o cucreMu nokapanb OyJ0 J0AaHO NMpoOaniiHui
HaIJBII, SKAH CTaB OKPEMHM BUIOM ToKapaHHs 3rigHo cT. 59-1 KK Ykpaiau. Takum
YUHOM, MH MOKEMO 0auuTH, 10 3MiHU JI0 I1i€i 0a30BOi CTATTI MEPIOAUIHO BHOCATHCS
3aKOHOJABIIEM, IO BH3HAYAE€ MOXIIMBICTh HAYKOBHX JAWCKYyCid aist opmMyBaHHS
e(heKTUBHUX HAIPSMKIB TTOKPAIICHHS il BiAITOBITHUAX TTOJI0KEHb.

BuchHoBku i nmpomo3uuii. Y3aranabHIOIOYH TPOBEACHE OCITIIKCHHS aBTOPH
JOIMIUIA 10 BUCHOBKY TIPO JOIUIBHICTH PO3MIMPEHHS 00 €KTHUBHOI CTOPOHHW 4. 1
ct. 309 KK VYkpainu 3a paxyHOK JOTOBHEHHS ii (¢opM BUIAAKAMH, MOB’SI3aHUMU
i3 «BXHBAaHHSM OCOOOI0 HAPKOTHUYHUX 3ac00iB» (y OyIb-SIKOMY MiCIli, HE JHUIIC
nyOaiuHOMY) Ta «repeOyBaHHIM 0COOM y CTaHI HApKOTHYHOTO CIl’sHiHHS». Ha



130 EEEEEEEEEEE

[=I= /IPABOBA AEPHABA 542024

IyMKy aBTopiB, 4. 1 cr. 309 KK Vkpainu MOXKHa BUKJIACTH Yy HACTYIHIN pepakiii:
«He3akoHHE BHUPOOHHUIITBO, BUTOTOBJICHHS, MPUAOAHHS, 30€piraHHs, IepeBEe3CHHS,
MIEPECUIIaHHS YW BXKMBAaHHS HAPKOTUYHHUX 3aCO0IB, IICHXOTPOMHUX PEYOBUH a00 X
aHaJyoriB 6e3 MeTH 30yTy, a TaKOX 1epe0yBaHHs Y CTaHi HAPKOTHYHOTO CII STHIHHS —
KaparThes ...». PosmmpeHHs mepemiky ¢hopM 00’€KTHBHOI CTOPOHH 3a3HAYEHOTO
CKJIQJly KPUMIHAJIBHOTO IPABOIOPYIIECHHS JIOTIOMOXe 3a0e3MeYuTH TOBHOIIHHY
MIPOTHUJIIF0 HAPKO3JIOUMHHIN TIOBEIHI[ Ta HECTHUME 3HAYHHI MPEBEHTUBHUIN BIUIMB Ha
MOTEHIIHHUX HAPKO3JIOYMHIIIB, 1[0 € BAKIUBUM aCIIEKTOM Yy TIOOY/I0B1 IPEBEHTHBHOT
JIep’KaBHOI KPUMiHAIBHO-ITPABOBOT MO THKH.
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CRIMINAL LIABILITY FOR DRUG USE
AND DRUG INTOXICATION

Summary

The article is dedicated to the study of criminally punishable actions related to narcotics
and psychotropic substances (manufacturing, acquisition, possession, transportation, dispatch,
etc.), which are committed without the intent to sell and defined in Part 1 of Article 309 of the
Criminal Code of Ukraine as forms of the objective side.

The authors drew attention to practical situations where a person attempts to ingest (swal-
low) a purchased narcotic or psychotropic substance in order to evade criminal liability under
Part 1 of Article 309 of the Criminal Code. When ingesting such a narcotic substance in non-
public places, there is no criminal liability under Ukrainian legislation; only the presence of a
public place allows for the qualification of the person’s actions under Article 316 of the Crimi-
nal Code.

Also, there is no criminal liability when a person is in a public or non-public place in a
state of “narcotic intoxication.” In the authors’ opinion, these are shortcomings of the criminal
legislation that require correction by supplementing the objective side of Part 1 of Article 309
with new forms related to “drug use” (in any location, not just public) and “being under the
influence of narcotics”.

Based on the research findings, the authors proposed to present the objective side of Part
1 of Article 309 of the Criminal Code of Ukraine in the following wording: “Illegal produc-
tion, manufacturing, acquisition, possession, transportation, dispatch, or use of narcotic drugs,
psychotropic substances, or their analogues without the intent to sell, as well as being under the
influence of narcotics, are punishable by...”.

The authors’ proposed amendment to Part 1 of Article 309 of the Criminal Code should
function as a general criminal law norm regulating drug use in any location, while the existing
Article 316, “Illegal Public Drug Use,” should remain a specific provision applied to cases of
drug use in public places.

In the authors’ opinion, expanding the content of the objective side in Part 1 of Article 309
by including additional forms will help ensure effective counteraction to drug-related behavior
and will have a significant preventive impact on potential drug offenders.

Keywords: drug use, drug intoxication, forms of the objective side, narcotics, psychotro-
pic substances, criminal liability.
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IMPOBJIEMHI ACHHEKTH IIIJ YAC
PO3CJIIAIYBAHHS BOEHHUX 3JI0YNHIB

V wiif crarTi AOCHKYOTHCS MPOOIIEMHI aCIIEKTH, SIKI BAHUKAIOT I1iJ] 4ac PO3CJIilyBaHHS
BOEHHUX 3JI0YMHIB, 3 aKIEHTOM Ha iACHTHU(IKAIII0 OCHOBHHX BHKIHKIB Ta PO3POOKY
peKOMeHmaiif s iX TOMONaHHSA. AHANI3YIOTBCS TPYIHOII, 3 SKAMH CTHKAIOTHCS CIiAdi
OpraHu Ipu 300pi T0Ka3iB, MPABOBI Ta MPOIETYPHI Oap’ €pH, MO YCKIATHIOIOTH PO3CITiTyBaHHS
Ta TMPUTATHCHHS BHWHHUX JO BignoBigampHOCTI. OcoOnuBa yBara MNPHIUIAETHCS PO
MDKHapOJJHOTO Mpasa Ta CIIiBIpalll MDKICpPKaBHUX OpraHizaliil y MoKpalieHHi e)eKTUBHOCTI
posciigyBaHb. Y pe3ysbTaTi JOCHIPKEHHS MPOMOHYIOTHCSI KOHKPETHI PEKOMEHIALl st
T ABUIIEHHS SIKOCTI PO3CIITyBaHHS BOEHHUX 3JI0YMHIB Ta 3MIIIHEHHS MPABOBOTO MOPSAKY Ha
MDXKHAPOIHOMY DiBHI.

ITix gac gocnmimkeHHs JaHOT TEMH IIPOAHAaTi30BaHO Mpalli TAKUX HAYKOBINB sk . [ TTOBIOK,
B. 3aBtyp, H. Jlamyk, B. HaBponpka, M. ITamkoBcekuid, P. CepkeBuu, H. Ycrpunpka Ta iH.
binpira yBara npuiiieHa YMHHAM 3aKOHOJIaBUMM aKkTaM Ta PUMcbhKkomy ctaTyTy Mi>KHapoaHOTO
KPUMIHAJIBHOI'O CYy.

ITutarasg 0OMiHy BiiCPKOBOIIOJIOHEHUMH B YKpaiHi PEryIIO€THCS PI3SHUMH HOPMAaTHBHO-
npaBoBuMHz akTamu, Bkmodaroar PC MKC ta KITK Ykpainu. J{onatok o crarti 3 KIIK Ykpainn
BCTAHOBIIIOE, 110 0c00a, sIKa Ma€ MPOIECyaTbHUH CTaTyC IiJ03PIOBAHOTO, OOBHHYBauYCHOTO
a00 3aCy/DKEHOro, MOXe OyTH oOMiHeHa sK BiiicbkoBomononeHuit. 3miau 10 KIIK Ykpainu
CTOCOBHO JIOITUTY 0Ci0, BI/IHOCHO SIKUX YXBaJICHO PIllIEHHsI IIPO OOMiH, HE MICTSITh 3MICTOBHUX
JIOTIOBHEHb 200 yTOYHEHb, IO MOXXE MPU3BECTH [0 HEJIOPEYHOIr0 3aCTOCYBAHHS IMX
monoxkenb. Xoda KIIK Ykpainun He MICTHTh OKpeMOi HOPMH OO0 TPOILECYaTbHOTO CTaTyCy
BiICPKOBOITOJIOHEHNX, 3aKOHOJABEIh BHIC 3MIiHM JUIS BPETYIIOBaHHSA OOMiHY 0ci0 mim dac
BOEHHOTO CTaHy, III0 CTaJ0 MOXKIMBUM 3aBsIKH 3akoHy Ne 2472-1X Bin 28 mumust 2022 poky.
HesBaskaroun Ha cripoOH 3aKOHOAABIIS TOKPAIUTH POy Py OOMiHY BiiiCbKOBOIIOJIOHCHUMH,
JIesIKl aCTIEeKTH 3aJIMIIAIOTHCS CKIaJHUMH, 110 MOXKE MOPYNIMTH HPUHIMUII 3aKOHHOCTI Ta
BEPXOBEHCTBA I1paBa. YKpaiHa, HaBiThk He Oy 1y uu aepxkapoto-yuacuuiieto PC MKC, 30008’ s13aHa
CHiBpPOOITHUYATH 3 IIUM MIKHAPOIHUM OPTaHOM BiamoBimHO g0 ctaTTi 12(3) 1pOTO CTATyTYy.
HasBHICTD iMIUIEMEHTAIIfHOTO 3aKOHOIABCTBA, SIKE PETJIAMEHTY€ HaIliOHAJIBHI MPOIEAypH

© H. M. CaBuun, M. T. CyxoBepcbkuii, 2024
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CMIBPOOITHHULITBA, € TEPEeIyMOBOIO BCEOIYHOrO BHMKOHaHHS 3000B’si3aHb YKpaiHU mepen

MKC. ITotpebyeThcs Kparie BU3HAUCHHS CTAaTyCiB YYaCHUKIB KPUMIHAIBHOTO MPOBAKCHHS,
30KpeMa 0ci0, cTocoBHO sSKkuX Hamiimuro mpoxanHs MKC mpo cmiBpoOITHHIITBO, a TaKOX
HOpPMAaTHBHE YHOPMYBAHHS CTaTyCy BifCPKOBOIIOJIOHEHHMX. YKpPaiHCHKHM IIPOKypOpaM Ta
opraHam JIOCyJOBOTO PO3CIiyBaHHs CJiZi JOTPUMYBATHUCS OCOOJIMBOCTEH, Iepen0adyeHnx
[IpaBunamu nokazyBanus B MKC, mpu npoBeleHHI AOMMTIB CBIJIKIB, IiJJO3PIOBAHUX Ta
norepniaux. HeBunHeHHs BIAMOBIMHUX Jid MiJX 4Yac MPOBENCHHS JOMMTIB MOXKE IPU3BECTH
JI0 BU3HAHHS IPOTOKOJIIB JIOMTUTY HEHAJICKHUMH JIOKAa3aMH, 10 3MEHIINTD KUIBKICTh SKICHUX
JIOKa3iB 31 CTOPOHU OOBHHYBadCHHS.

KaiouoBi ciioBa: BilicbKOBOIOJIOHEHHIH, BOEHHI 3JI0YMHH, JIOKA3H, TOIHNT, 3aKOHO/IABEIb,
3aXHMCT IIpaB JIIOAWHH, KOJIi3il, pO3CIijayBaHHS, KpUMiHaJbHA OCTHIIiS, KpPUMIHAJIbHE
NPOBAJPKEHHS, MDKHAPOJHE TPaBo, MPABOOXOPOHHI OpraHu, Mpoleaypa oOMiHy, CHiBIpais
MDKIEp)KaBHUX OpraHi3alliif, CyJoBi IpoIecH.

IMocranoBka nmpodaemu. OOpaHa TeMa HaAyKOBOTO JIOCIIIPKEHHS 3aJIMIIA€ThHCS
HaJ3BUYAHHO aKTyaJhbHOI0, OCOOJIMBO B KOHTEKCTI MIKHAPOJHOTO IIpaBa, IpaB
JIIOAMHY Ta KOHMIIKTIB y pi3HUX YacTUHAX CBITY. MOKHA BUIUIMTH KUIbKA IPUYMH,
YoMy 111 TeMa MoTpelye JIeTaIbHIIOro aHaizy: 1) po3ciigyBaHHs BOEHHUX 3JI0YMHIB
€ BXJIMBOIO CKJI4JIOBOI0 MIKHAPOTHOTO TIpaBa Ta 3axXWCTy IpaB JIOAWHA. BoHn
31e01IBIIOr0 BiTHOCATBHCA O BAXKKUX IOPYLIEHb MIXHAPOAHOTO TyMaHITapHOI'O
MpaBa, TaKUX SIK 3JIOYUHH TPOTH JIFOASHOCTI, BINCHKOBI 3JI0YMHU Ta 3JI0YMHU TPOTH
MHpPY; 2) Y CBITI iCHYIOTBH pi3HI KOH(MJIIKTH Ta BiffHH, /¢ BUHHUKAE Oarato MUATaHb
LIOZ0 PO3CIiTyBaHHS MOMJIMBUX BOEHHUX 3J104MHIB. Lle MOXyTh OyTH KOH(IIKTH B
paMKax JiepaB, BHYTPilIHI KOH(IIKTH, MI>KHAPOIHI BIHU Ta iHII (OpMH 30pOHHUX
KOH(ITIKTIB; 3) ICHYIOTh Pi3HI MDDKHAPOIHI MEXaHI3MHU Ta TPHOYHAIH, SKi 3aiMArOTHCS
pO3CIiIyBaHHSAM Ta TEPECHiyBaHHIM OCi0, 3BHHYBAaY€HUX y BOEHHUX 3J0YHHAX.
[Ipore icHYIOTH Mpo0IeMH 3 €PESKTUBHICTIO IIUX MEXaHI13MIB, BKIIIOYAKOUN [TOJIITHYHUN
THCK, OIOPOKpPATHIHI TIEPEIIKOIN Ta 0OMEKECHY KOMIICTCHTHICTD; 4) i3 3pOCTaHHSIM
TEXHOJIOTIYHMX MOXIIMBOCTEH, 30KpeMa B 00jacTi KibepOe3neKu, CyImyTHHKOBOTO
CIIOCTEPEKCHHSI Ta aHaJ3y BEJIUKUX OOCATIB JIAHUX, 3 SIBJISIOTHCS HOBI MOXJIMBOCTI
JUTs 300py Ta aHaMi3y JOKa3iB BOEHHUX 370YnHIB. OTKe, TOCTIHKSHHS TIPOOJIEMHIX
ACTEKTIB TiJl Yac PO3CIiAyBaHHS BOEHHUX 3JIOYMHIB Ma€ BEJIMKE 3HAUCHHS IS
PO3BHUTKY MIXKHapOJHOTO TpaBa, MpaB JIOJUHH Ta 3a0e3MeUeHHs CIPaBeIMBOCTI Ta
BiJIMOBITaJIbHOCTI 32 BOEHHI 3I0YHHH.

AHami3 ocraHHix gocaimkens i myOuikamiii. Ilix wac gocmimkeHHS naHOi
TEMH TPOaHali30BaHO Mpali Takux HaykoBuiB sk 1. [moBrok, B. 3aBtyp, H. Jlamyk,
B. HaBpompka, M. IamkoBcekmii, P. CepkeBnd, H. Ycrpureka Ta iH. binbma yBara
MpHUJIiJIeHa YUHHUM 3aKOHOJAaBUMM aKTaM Ta PumcbkoMy cratyty MixKHapoIHOTO
KPUMIHAJIBHOTO CYy1y.

MeTo10 cTaTTi € BUBYCHHS MPOOJEMHUX AaCIEKTIB T Yac pPO3CIiayBaHHSI
BOEHHHMX 3JIOYHMHIB 3 METOK ifeHTH(]IKaI[il OCHOBHHUX BHKJIHKIB Ta PO3POOKU
PEKOMEHJIAIIH JIs IX MMO/0aHHs. 30KpeMa, MU MIPArHeMO: MPOAHATI3yBaTh OCHOBHI
TPYIHOIII, 3 TKHMH CTUKAIOTKLCS CITITII OpraHy Ipu 300pi JOKa3iB BOEHHUX 3JI0OUHHIB;
BH3HAYUTH IIPABOBI Ta MpOILEAypHi Oap’epu, 110 YCKIAIHIOKTH PO3CIiAyBaHHS Ta
MPUTSTHEHHS JI0 BIAMOBIIAILHOCTI BUHHUX Y BOEHHHMX 3JI0YMHAX; OLIHUTH BILIUB
MDKHApOJIHOTO TIpaBa Ta CITBIIpAmi MDKACpKAaBHUX OpraHizamii Ha e()eKTHBHICTH
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PO3CIIiyBaHb; PO3POOUTH PEKOMEH/IALIIT 111010 TOKPALIECHHSI METOIUK PO3CIIi/IyBaHHS
Ta IIBHUINEHHS PiBHA B3a€MOJIi MK HAIIOHATLHUMHU Ta MDKHAPOIHUMH OpraHAMH
MIPaBOTIOPSIKY.

Buxnan ocHoBHOro Mmatepiajy. Oomin 6ilicbKOBONONOHEHUX

IIutanHs OOMiHY BiMCHKOBOTIOJIOHCHHMH PETYIIIOETHCS PHUMCBEKHUM CTaTyTOM
MixxknapoHoro kpuminaiasHoro cyay (zani — PC MKC) Ne 995 588 Big 17.07.1998
p. Crartio 3 KpumiHajabHOTO MpolleCyaabHOro kojekcy Ykpainu (mami — KIIK
VYkpainu) TOMOBHEHO 1. 28, 3TiHO 3 IKUM «0Cc00a, CTOCOBHO SIKOi YIIOBHOB)KCHUM
OpraHoM MPUHHATO pilIeHHs Tpo OOMiH SK BiIHCHKOBOIOJIOHEHOTO, Oyab-sKa
ocoba, sKa Ma€ TMPOLECYabHUM CTAaTyC IiJ03pIOBAaHOr0, OOBHHYBAuYEHOTO,
3aCy/DKEHOT0 Ta sSKa BKJIIOYEHA BiIOBITHUM YIIOBHOBAKEHHUM OPTaHOM JI0 CIHCKY
uiss OOMiHYy sIK BilicbkoBomojoHeHuH» [1]. CrouaTky BHHHKae OadeHHs, IO L€
cnenugiune GopMyIIOBaHHS Ui 0coOM, sKa B yMOBax 30pOHHOrO KOHQIIKTY
€ BIMICHKOBOIIOJIOHEHUM, OYyIy4Yd YYaCHUKOM KPUMIHAJIBHOTO TMPOBA/PKEHHS —
Mi103pIOBaHNM, OOBHHYBaueHUM (3acyukeHuM). [Ipote, po3iOpaBince aeranbHime,
a caMe MpOaHaNi3yBaBIIM PEUITY IOJIOKEHb, MU 3PO3yMIJIH, IO 3aKOHOJABEIh Ma€
PI3HHH MiAXix 10 BH3HAYCHHS Takux oci0. Hampukiam, y 4. 1 cr. 225 KIIK Ykpainu
BKa3y€ThCSI: «y TMOPAAKY, BA3HAYCHOMY IIi€i CTaTTer0, MOXKe OyTH JONMUTAaHUN CBIIOK,
MOTEpHUINH, a TakoK 0co0a, CTOCOBHO SIKOi YIOBHOBKEHHM OPraHOM IPHHHS-
TO pimeHHS PO OOMiH SK BilicbKoBomoioHeHOTo» [1]. I[lopiBHABIIN OKpeMi CiIoBa
y TOMNEpeHiX Ta MOTOYHINM penakiii, KOHCTaTyeMO HACTYIHI 3MiHM: Yy 4. 2 cT. 225
KIIK Ykpainu: ciioBa «XBOpPOTO CBijIKa, MOTEPIIOr0» 3aMiHEHO CIOBOCIIONYYCHHSIM
«xBOpoi 0cobm», y 4. 4 ct. 225 KIIK Ykpainu: cioBa «cBifKa, MOTEPIIOro, SKAN
JOTIUTYBABCS» 3aKOHOAaBElb 3a0paB 3 OJHOYACHOIO iX 3aMiHOI Ha HACTYyIIHE
CJIOBOCTIOJTYYEHHSI — «0co0y, sika monuTyBasacs» [1]. BpaxoByroun Tol Qaxt, 110
BiliCHKOBOITOJIOHEHUH HAJIIEHNH OKPEMHM IIPOIIECyaTbHIM CTAaTyCOM BBa)Ka€MO TaKi
3MiHU HEJIOPEYHUMU Ta HEMOTPIOHUMHU, a/PKe€ BOHU HE MICTATh YKOJHUX 3MICTOBHHX
JIOTIOBHEHb YM YTOYHEHb. SIK ciymiHo 3a3Havae B. 3aBTyp, 37ifiCHEHHS IOMUTY B TO-
psnky, nepenxdadenomy 4. 11 ct. 615 KIIK Ykpainu He 3maTHE B ITOBHIA Mipi 3aMIHUTH
npoLeaypy ACTIOHYBaHHS MOoKa3aHb B opsiaky cT. 225 KIIK Ykpainu, sika nependoadae
000B’SI3KOBY y4acTh CTOPOHHM 3aXHCTy MiJ 4ac JOMHTY CBiJika a0 MOTEPILIOro
CIITYMM CYAJICIO Y Pasi, AKII0 Ha MOMEHT HOTO IPOBEIEHHS 0c001 OyI0 TTOB1IOMIIEHO
npo mizo3py; a nonuT B nopsiaky 4. 11 ct. 615 KIIK Vkpainu He nependauae y4acTsb
CTOPOHHM 3aXHUCTy B3araini [2, ¢. 140], mpoTe, Ha BiIMiHY BiJ| MONEPEIHBOT peIaKIIil CT.
225 KIIK VYkpainu, 4. 11 ct. 615 KIIK VYkpainu diTko nepemdadae MOXITHBICTE H0-
MUTY Mi03pIOBaHOTO, HaBiTh 1 He BificbkoBomononeHoro. KITK Ykpainu He MicTUTB
MepetiKy mpas Ta 000B’SI3KiB 0COOH, CTOCOBHO SIKOi YITOBHOBa)KEHUM OPTraHOM IPHKA-
HSATO PIIIEHHS PO 0OMiH K BiHCHKOBOTIOJIOHEHOTO, IO MIJIKOM OYiKyBaHO, 3BaYKAI0UN
Ha Te, IO BiH € MiJ03pIOBaHUM, 0OBHHYBaueHUM (3acyIkeHUM). BpaxoBytoun Buiie-
BHKJIaJIeHe, MOXKHA cKa3zatw, 1o 1. 28 cT. 3 KIIK Ykpainu «10/1aB» HOBOrO y4acHHKA
KpUMiHaJIbHOTO TpoBapkeHHs. [Ipore unaHa pemakmis KIIK Ykpainm He Bumiise
OKpEeMOi HOPMH 1[I0 MPOLECYaTbHOTO CTATyCy BiiCEKOBOIOJIOHEHOTO.

Takox MO3UTHBHOK Ta BaroMoro 3MiHO 10 KIIK Ykpainu mijn 4yac BOEHHOIO
CTaHy cTaja MpoIeaypa BperyJtoBaHHS OOMiHY 0ci0, K BilicbkoBomonoHeHuX. Lli
3MiHU BigOynuch 3aBasiku 3akoHy Ykpainu Ne 2472-1X Big 28 mumus 2022 p. «IIpo
BHeceHHsI 3MiH 10 KpuminanpHoro, KpumiHanbHOro mporecyaabHOTO KOJEKCIB
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VYkpaiHu Ta iHIIMX 3aKOHOJIABYMX aKTiB YKpaiHW HIOAO BPEryJIOBaHHS MPOLEIypU
00MiHy 0ci0 sIK BiHCHKOBOITOJIOHEHUX». HaOpaHHS YMHHOCTI 1M 3aKOHOM BiJI0YJI0Ch
y ceprHi 2019 poky. o BHecenns 3miH o KIIK ta KK Ykpaiau mi HOpMaTtuBHO-
[PaBOBiI aKTH HE OYyJU JI€EBUMHU Ta HE BIAMOBITAIN CYCHUJIbHUM BIIHOCHHAM, IO
CKJIANTMCS Y 3B’ SI3KY 13 BTOpTHEHHAM ph. OOMiHY Tiamsranu ocoOu, o0 SIKux He 0yiio
YXBaJICHO CYI0BOTO PIllIEHHS 110 CYTi KPUMIiHATBHOTO MpoBaKeHHs. He3Baxkaroun Ha
CrpoOU 3aKOHOJABIIS MOKPALIUTH CUTYAIiI0, MPoLeAypa 0OMiHYy CTalia Ie Ba)KYOI0,
HiX 11e Oyno no 3MiH. Ock B 4OMY, Ha HAIly AYMKY, MOJSTAlOTh TPyAHOII. Pid y
MOPYIIEHH] MPUHITUITY 3aKOHHOCTI, IKHI € OJTHIM 3 €JICMEHTIB BEpPXOBEHCTBA ITpaBa.

Le cTocyeThes mepemyciM THX BUIIAKIB, KOJIH 10 OOMIHY 3aJ1y4at0ThCsl BIHCHKOBI
a0o rpoMansgHu pd, SKUX MU MPHUTIATYEMO IO KPHUMIHAJIBHOI BiIITOBITATHHOCTI 3a
BoeHHi 310unHH, Bu3HadeHi PC MKC. To0Oto #ineTscs He mpo 3acymKeHHX ocid, a
THUX, IIO0 SKHX 3J1HCHIOETHCS JTOCYI0BE MPOBAKEHHS a00 TPUBAE CyIOBUI PO3TIIS]
cupaBd. SIKmIO X Ha 3aKOHHHX IiJICTaBaX KpPUMiHAJIbHE MPOBAPKEHHS HE OYJ0
3aKpUTO 32 PeadblTiTYIOUMX MiJCTaB, TO Ma€ OyTH PO3IIIA KPUMIHAJIBHOI CIpaBH B
CyJi 3 HACTaHHSM BiIMOBIIHUX MPABOBHUX HACIHIJKIB — yXBAJICHHsS OOBHHYBaJIbHOTO
YW BUNPABAYBAJFHOTO BHPOKY YH 3BUIBHEHHS MIiJCYJHOTO Bifl KpHMiHaJIHHOI
BiJIMOBITaJIbHOCTI, 00 3BIIBHEHHS 3aCy/KEHOTO BiJl [IOKAPAHHS 32 aMHICTIE€I0 YU Ha
miZicTaBl akTy Mpo MOMUITyBaHHS a0o 3 iHmmX nepexdaueHnx KK Ykpainu migcras
[3]. Tox Tinbku micias HaOpaHHS BiAIMOBIIHUM CYIOBHM PIIICHHSM 3aKOHHOI CHIIH
MOXKHa OyJ10 O MPHITYCTHTH MOXJIHMBICTH OOMIHY 3a y4acTio moaiOHuX oci0. Takuii
O0OMIH € JONyCTUMHUM aJIPKe BRYKJIIMBUM 3aJIUIIAETHCS MPUHIIMIIOBE MUTAHHS: YA MO-
KyTh BICBKOBI KpaiHH-arpecopa abo 030poeHi rpoMaasHu Ha 3pa3ok [IBK «Baraepy»
MaTH CTaTyC BilICHKOBOIIOJIOHCHHUX, SIKIIO Y HAC BOHU MPUTATYIOTHCS (YU MPUTSATHYTI)
JI0 KPUMIHAJILHOI BiJITIOBIANBHOCTI? Y BHIIEBKA3aHUX BUIAJKaX Taki ocoOu — Iie
BOEHHI 3JIOUMHIII 1 BOHH HE MOXKYTh BU3HABATHCS BICHKOBOTIOJIOHCHUMH BiTIOBITHO
JI0 YMHHOTO 3aKOHO/IaBCTBA.

Bapto Haromocuru, 1o 3akonom Ne 2472-1X Bin 28 munast 2022 p. OpojpKeHa i
inmra ropuanaHa HeBusHadeHicTh. KIIK Ykpainu nonosueno cr. 201-1 «CkacyBaHHS
3armo0iKHOTO 3aX0/ay» HacTymHOro 3MmicTy: «l. [Ipokypop Mae mpaBo 3BepHYTHCS
B MOpsAKY, nepeadaueHomy crattamu 184 Ta 132 mworo Kogekcy, mo cmigdoro
CyIi, CyAy 3 KIOMOTaHHSIM IIPO CKAacyBaHHS 3allO0DKHOTO 3aX0ny Y 3B’SI3KY 3
MIPUHHATTSAM YIOBHOBR)XCHUM OpPraHOM pIllIEHHS TpO Mepeaady IMigo3pIBaHOTO,
00BHMHYBAYEHOTO JIsi OOMIiHY SIK BiliCbKOBOMOJIOHEHOTO» [1]. ToOTO muTaHHsS mpo
CKacyBaHHS 3aro0iKHOTO 3aXOJly, BIIMOBIIHO 10 3aKOHY, BUPINIYETHCS Ha PO3CYI
MIPOKYpopa — HOMy HEOOOB’SI3KOBO 3 IIbOTO MPUBOIY 3BEPTATUCS 0 CyAy. Y Mexax
MPOIIECyaTbHOTO TIpaBa, BHACHIJOK 3MIH TaKOXX YTBOPHIJIACS BHYTPINIHbOTaTy3eBa
komizisg. 3akoroM Ne 2472-1X Bim 28 mumast 2022 p. 4. 2 cr. 297-1 KIIK Ykpainu
miciast ab3ally TepIioro JIONOBHEHO HOBUM a03alloM 3 HACTYIMHHM TEKCTOM:
«CrnermianpHe 0CY0BE PO3CIiyBaHHs 3MIHCHIOETHCS HA MIJICTABl YXBAIH CJITY0T0O
CyIal y KPpUMIHAIFHOMY IMPOBAJPKEHHI MO0 3JI0YMHY, BUMHEHOTO ITiJ03PIOBAHHUM,
CTOCOBHO SIKOTO YIIOBHOB)KEHUM OPTraHOM IPHHHATO PIIICHHS PO Mepeaady Horo
JUIsE OOMIHY SIK BIMICBKOBOIIOJIOHEHOTO Ta Takuil 0OMiH BinOyBcs» [1]. HaromicTs B
IHITUX KPUMIHAJBHUX TPOIECYyaTbHUX HOpMax (B OIHIH 1 Til caMiif CTaTTi) HalTMCaHO
iHakme: «Crarts 297-4. BupimieHHs NUTaHHS NPO 3AIMCHEHHS CHELialbHOTO J0CY-
JOBOrO posciimyBaHus — 1. Ciuiguuii Cymas BiIMOBIISE y 3aJ0BOJICHHI KJIOIOTAHHS
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PO 3MIMCHEHHSI CHEIIaTbHOTO JIOCYIOBOTO PO3CIIiIyBaHHSI, SKIIIO ITPOKYPOP, CII YN HEe
JIOBEJIe, IO MMi03PIOBaHUIT TIEPEXOBYETHCS B/l OpraHiB CIIICTBA Ta CYAy Ha THMYacOBO
OKYTIOBaHi¥ TepuTopii YKpaiHu, Ha TEPUTOPii JepkaBu, BH3HAHOI BepxoBHow Pasoro
VYkpainu JepkaBor-arpecopoM, 3 METOK YXHUJICHHSI BiJl KpUMIHAIBHOI BiIIOBIIAJILHOCTI
Ta/ab0 OTONOMIEHNH Y MIPKHAPOIHHI PO3IIYK, Ta/ab0 yIIOBHOBAKEHUM OPTaHOM TIPHIAHS-
TO PILIICHHSI ITPO TIepeIady IiI03PFOBAHOTO [Tl OOMIHY SIK BiliCHKOBOIIOJIOHEHOTO Ta TAKHIA
0OMiH Bi1OYBCH. ... 3. [ToBTOpHE 3BepHEHHS 3 KIIONIOTAHHSIM TPO 3IHCHEHHSI CIIeIIATBHOTO
JIOCYZIOBOTO PO3CIITyBaHHS 710 CIIAYOTO CY/IIi B OJHOMY KPUMiHAILHOMY TPOBA/KEHHI
HE JIOIYCKAETHCS, KPIM BHIA/IKIB HASIBHOCTI HOBUX OOCTaBHH, SIKi TiITBEPIXKYIOTh, IO
TI03PIOBAHUI MIEPEXOBYETHCS BiJl OPraHiB CIIJCTBA Ta CylLy HA THMYAcOBO OKYIIOBaHIH
TepuTopii YKpaiHw, Ha TepHUTOpii AeprkaBu, BU3HaHOI BepxoBHoto Pamoro Vipainm aep-
JKaBOIO-arpecopoM, 3 METOI0 YXWJICHHS BiJi KPUMIHAJIBHOI BiJIOBIAANbHOCTI Ta/abo
OTOJIOIICHUH Y MDKHAPOIHHH PO3IIYK, Ta/a00 YIOBHOBAXEHHM OpPraHOM IPHHHSTO
pillieHHs TMpo Tiepenady MiZ03PIOBAaHOTO Ui OOMIHY SIK BiCHKOBOITOJIOHEHOTO Ta Ta-
Kui oOMiH BiiOyBes» [1]. Bee BuKIaieHe CBITUHUTH TIPO HEOOXIMHICTh SKHANIIIBUIIIIIOTO
MOBEPHEHHS 3aKOHOMABIIS JI0 HAJCKHOTO BPETYJIOBAHHS MUTAHb IHOJO 3AIHCHEHHS
nepesiadi BiiChKOBOIIOJIOHEHUX BOPOTIB JieprKaBi-arpecopy Ta 3BUTBHEHHS YKPAiTHCHKUX
3aXMCHUKIB, 5IKi TIepe0yBarOTh Y MOJIOHi pa.

Cnisnpays i3 Miscnapoonum KpuminaibHum cyoom

VYkpaina Ha miacrasi cT. 12(3) PC MKC 3asBamu Big 09.04.2014 p., 08.09.2015 p.
BHU3HAJA HOPUCAUKINK [Or0 MixkHapomHoro oprany [4]. [lomanHs Bka3aHHX
3asB Cekperapio MiKHApOJHOTO KPUMIHAIBHOTO CyAy TOIIUPWIO FOPUCIUKIIO
MixnapogHoro kpuMmiHanbpHOTO cyny (mani — MKC) Ha BiAmoBigHI MiXXHApOIHI 3110-
YIHH, BYMHEHI Ha TepUTOpil YKpaiHu, a TaKOK CIPHUYUHIIIO BUHUKHEHHS B YKpaiHi
000B’s13ky criBpobitTHruaru 3 MKC. To6ro, 3rinHo i3 c1. 12(3) PC MKC: «Jlepxa-
Ba, sIKa BU3HAE IOPHUCIUKINIO, clIiBpoOiTHHYAE 13 CynoM 0e3 Oyb-sIKUX 3aTPUMOK a0
BUHSATKIB BiAMOBiHO 10 Yacturu 9» [4]. He3Bakatoun Ha Toii (axT, mo YKpaiHa He
€ nepxkasoro-yuacauueto PC MKC, uepes Bkazanwmii npunuc ct. 12(3) PC MKC Bona
Hece Taki )k 3000B’s13aHHS 1mo70 criBpobiTHuIITBa 3 MKC, 5K 1 Iep:kaBU-ydaCHHIII.
V 3raganiit vactuai PC MKC Bu3Ha4arOThCs TpU HAHOLIBII BAXKIIMBI BUMOTH I[0JI0
criBpoOiTHHIITBA JepkaB 3 MKC: 3araibHe 3000B’s13aHHS JAep)KaBH CIIIBPOOITHHYATH
(ct. 86), HasgBHICTH MpOLEAYp, IependadeHnX HAaI[lOHAJbHIM 3aKOHOJABCTBOM
(ct. 88(1)), 3000B’sa3anHs 3 KoHCYbTaliH i3 Cynom (cT. 97 (1)). OTxke, oHIEO 3 TIEpe-
JIyMOB BCEOIYHOTO CIIBPOOITHHIITBA € HASIBHICTD IMIUIEMEHTAIIIIHOTO 3aKOHO/IaBCTRA,
SIKE pEeTJIaMEeHTY€ BiJIMOBIIHI HAIIOHAIBHI MTPOIEAYPHU HIOIO CITiBPOOITHUIITBA.

[Ipore mBUAKUI PO3BUTOK HAIIOHAIBLHOTO KPUMIHAJIBLHOTO TMPOIECYaIbHOTO
3aKOHOJIaBCTBA BUMArae Kpaiie Ta OUIbII JieTalbHe BU3HAYCHHS JIOKTPUHAIBHHX
MiXO/IB 100 BHU3HAYEHHS YYAaCHUKIB KPUMIHAJHHOTO IPOBA/PKEHHS, 30KpeMa y
acreKTi 0cobM, CTOCOBHO sKoi Haxmiiuuio mpoxanHs MKC mpo cmiBpoOGiTHHITBO.
ToOTo MOTPeOYIOTh PO3MEKYBaHHS CTATYCH ITiJI03PIOBAHOrO ab0 OOBHHYBAu€HOTO,
ocobw, sKoi ctocyerbes mpoxanHs MKC, ocobu, CTOCOBHO SKOi € TiICTaBU BBaXKATH,
110 BOHA BUMHWIIA 3JI0YHH, SKUH Mmianaaae mij ppucaukiiito MKC, nonutyBanux ociod
SIK CBIJIKa, MOTEPIIIOro, eKcnepra. Takox He 3aiiBuUM OyJio O YHOPMYBaHHS CTaTyCy
BilICBKOBOTIOJIOHEHOT .

Criouatky xotinu 6 npoananizyBatu 4. 1 c1. 627 KIIK Ykpainu, 3rigHo 3 sikoro
ocoba Moke OyTH JONUTaHA SIK CBIJIOK, MOTEPIIJIHHA, €KCIEepT, MiJO3pIOBAaHUN Ta
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oOBuHyBaueHuil. [lpote, 31 cTOpoHM ifeHTH}IKAIII CTATyCy JOCUThH IIKaBOIO
IUIST MOocHipkeHHsS € 4. 2 Ta 4. 3 c1. 627 KIIK Ykpainu. Amke BIOIIOBIAHO O
4, 2 BIAMOBiZHOT CTaTTi: 0C00i, SIKOI CTOCYEThCS NpOXaHHS MIiXKHAPOIHOTO
KPUMIHAJILHOTO CYy 1y, IEPEe]I T0YaTKOM BUKOHAHHS TPOXAHHS TAKOXK MOBIOMJISIOTh,
mo: 1) BOHa Mae MMpaBO HE CBIAYUTH MPOTH cebe ado He BU3HABATH CBOIO BHHY;
2) SKIIO JOMHUT MPOBOJUTHCS MOBOIO, Ky Taka oco0a He po3yMi€ MOBHOIO MipOIo
1 SIKOIO HE CIIUIKYEThCS, BOHA Ma€ MpaBo 0€30IUIaTHO KOPHCTYBATHCS JIOTIOMOTOI0
repekajgada Ta O3HAHOMIIIOBATHCS 3 JIOKyYMEHTaMH, SKIIO 1€ HEeoOXiTHO s
BHKOHAHHS MTPOXaHHs MiXKHApPOJHOTO KPUMIHAIBLHOTO Cyay, y IEpPeKiIaai Ha MOBY,
SIKOY0 BOHA BibHO Boyojie. YactuHa 3 cr. 627 KIIK Ykpainu nepenbavae: oco0i,
CTOCOBHO $IKOi € Ii/JICTaBW BBa)KaTH, II0 BOHA BUWHWJA 3JI0YWH, SKUH TiAmamae
IiJT FOPUCIUKIIII0 MiXKHApOJHOTO KPUMIHAIBHOTO CyHIy, O MOYATKY JOIUTY, IO
BUKOHYETBHCS Ha MPOXaHHS MDKHApOJHOTO KPUMIHAIBHOTO CyAYy, MOBIIOMIISIFOTH
TaKoX Tpo mpaBo: 1) OyTu moiH(OPMOBAHOIO MPO TE€, MO € ITiJICTABH BBAXKATH,
10 HEer OyJI0 BUMHEHO 3JIOYWH, SKUH MiANaaae miJ IPUCAUKIII0 MiXKHApOIHOTO
KpUMIHQJIBHOTO Cyny; 2) HE JaBaTH II0Ka3aHb ab0 TMOSICHEHb, IO He OyJe
BpaxoOBYBATHCS IPY BU3HAYEHHI BUHYBAaTOCTi 200 HEBUHYBATOCTI; 3) KOPUCTYBaTUCS
MIPaBOBOIO JOMOMOIOI0 OOpaHOro Her abo MPHU3HAYEHOrO 3aXHMCHUKA, Y TOMY
YUCJII OTPUMYBAaTH IPABOBY JOMOMOIYy O€30IUIATHO Yy pa3i BiICYTHOCTI KOIITIB
tst i orutatw; 4) OyTH JONMHWTAHOIO Yy MPUCYTHOCTI 3aXHWCHHUKA, SKIO Taka ocoba
HE BIIMOBWJIACS BiJI CBOTO MpaBa Ha 3axucHuKa [1]. Tox 3 ypaxyBaHHSIM TOTO, IO
JIOTIMT I1iJI03PIOBAHOT0, OOBHHYBAUYCHOTO OKPEMO OIUCYETHCS 3aKOHOAABIIEM Y
9. 1 ct. 627 KIIK VYkpainm, ckopinr 3a Bce HaeThes po 0co0y, sKa Ie He Ma€e cTa-
TyCy MiJ03pIOBaHOTO, 00OBHHYBadeHOro. ¥ Takomy Bunajaky 3 HopMm KIIK VYkpainu
HE3PO3YyMIIKM € T€, B IKOMY CTaTYyCI 115t 0co0a Moke qonutyBaruck. Hapith PC MKC
y cT. 55 copmynpoBanmii y Takomy BUTIsii: «lIpaBa oci® y xoai posciigyBaHHS,
[0 TaKOX HE JIa€ BIAMOBIiJI Ha JUIeMy. 3BEPTAEMO yBary, 1o (pOpMYIFOBAHHSIM
BxUTHM Y cT. 55 PC MKC («e migcTaBu BBaXKaTH, 110 Ta YM iHIIA 0c00a BUYMHUIIA
3JI0YMH, KWW Tianaxae mig opucaukiito Cymay») 1 MaeTbesl Ha yBasdi ocoda, sika
He3abapoM TMOBMHHA OyTHW JAonuTaHa abo NPOKYypopoM, abo HaumioHaJIbHUMHU
OpraHaMu BJIaJH 3TiJTHO 3 MpoXaHHsM, HarpaBieHuM MKC, i nepemnik npaB Takux
oci® € HacTymHHM: a) OyTH TOiH(OPMOBAHOIO 10 MOYATKY JOMUTY MPO Te, IO €
ITiJICTAaBU BBAYKATH, 1[0 HEFO OYyJIO BUNHEHO 3JI0UHH, SIKAW 1A 1a€ IMi]1 FOPUCIUKIIIIO
Cyny; b) 30epiratu MOBUaHHS, IIPU [IbOMY TaKe MOBYaHHS HE OEPEThCS 10 YBAru Il
yac BH3HAYECHHS BHHYBAaTOCTI a00 HEBHHYBATOCTi; C) KOPUCTYBATHCS IOIIOMOTOIO
3aXMCHHKA 32 BIACHUM BHOOPOM a00, SKILO 115t 0c00a HE Ma€ 3aXUCHHUKA, JOIIOMOT 010
MPU3HAYEHOTO i 3aXUCHHUKA B KO)KHOMY BHIIAJIKy, KOJIU IIbOTO BUMAararoTh IHTEPeCcH
paBoCys, i 6e3 OyAb-IKOi OTUIaTH, SIKIIO B Ii€l 0COOM HEMa€e AOCTATHIX KOIITIB
Ha 1e; d) OyTH JONUTAHOIO y MPHUCYTHOCTI agBOKaTa, SIKIIO TUIBKH L ocola 3a
BJIaCHUM OakaHHSIM HE BiJIMOBHMJIACS BijJ CBOTO IpaBa Ha MOCIYrd ajaBokara [4].
To6T0 anamorigyaum i3 4. 3 cT. 627 KIIK Vkpainm.

YkpalHChKUM MPOKYPOpaM Ta OpraHam JIOCY0BOTO PO3CIiyBaHHS TaKOXK BapTO
BPaxOBYBAaTH, IO SIKIIO € ITiJICTABY BBAXKATH, 110 TPOTOKOJI IOTUTY Oy BAKOPUCTAHO
B MKC, HeoOximHO 3BakaTh Ha 0COONMBOCTI, iependadeHi [IpaBnnamMu qokasyBaHHs
B MKC. Ilix uac npoBe/ieHHsI JOMUTY CBiJIKIB, MiJJO3PIOBAHUX, IOTEPITUTUX HEOOXITHO
MOBIIOMJISITH IOTIUTYBAaHUX OCi0 MO MpaBa, nmepeadadeHi ct. 55 PUMCbKOro craTyTy.
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HeBunHeHHs HACTYNHUX il TpU3Bee A0 BU3HAHHS TaKOTO MPOTOKOIY IOMHUTY
HEHAJICKHHUM JTI0Ka30M, III0, B CBOIO YEPTY, 3MEHIITUTH KIJIbKICTh SAKICHUX TOKa3iB 31
CTOpOHM OOBHHYBadeHHs [5, c. 206].

Amxe [lpaBunamu mponeaypu Ta AOKa3yBaHHS M JOMHTY TakuUX OCi0
nependaveHo oco0nuBi mpaBuiia GikcyBanHa. Hampukias, BimoBiIHO 10 TpaBHiia
112, nonut pikcyeThes 3a TOMTOMOTORO 3ac00iB ayaio- a0o Bifeodikcarllii 3a Takor
MpOoLEypOto:

a) oco0a, SIKy AOMHUTYIOTh, Ma€ OyTH MOBiIOMJIEHA MOBOIO, SIKy BOHA ITOBHICTIO
PO3YMi€ 1 SIKOIO BOJIOJI€, PO TE, IO JOMUT MOBUHEH OyTH 3allMCaHM 3a JOIIOMO-
roro 3aco0iB aymio- abo Bigeodikcallii, i 1110 BOHA MOXKe 3allepeuyBaTh MPOTH LBOTO,
skio 3a0akae. dakt HamaHHs 1iel iHGopMartii Ta BiAIOBI AL, HaJaHa BiAIOBITHOIO
0co00r0, MOBHHHI OyTH 3a3HaueHi B MpOTOKoJi. [lo TOro sk HajaTH BiANOBIIb,
151 0oco0a MOKe TIOTOBOPUTH HAOJMHIII 31 CBOIM aJIBOKATOM, SKIIO BiH MPHUCYTHIH.
Sxmo ocoba, sIKy TOMUTYIOTh, BIAMOBISETHCA Bi ayaio- abo Bigeodikcarii, Mae
OyTu goTpuMaHa npoueaypa, nepeadadena npasuiom 111;

b) BigMOBa Bix mpaBa OyTH JONMUTAHUM Yy NMPUCYTHOCTI aJBOKaTa MOBHHHA
OyTu 3adikcoBaHa B MHUCHMOBIN (popMmi i, 32 MOKIIMBOCTI, 3arrcaHa 3a JIOMOMOTOI0
3aco0iB aynio- abo Bizeodikcamii;

¢) y pasi mepepBH B X011 10NUTY (AKT i 4ac NePepBH, a TAKOXK Yac BiTHOBJICHHS
JIOTIUTY, TOBUHHI OyTH 3adikcoBaHi 0 3akiHUeHHs aymio- abo Bigeodikcarii;

d) mo 3aBepuieHHiI AONUTY 0CO0i, SKy AONUTYIOTh, MOBHHHA HaJaBaTHCA
MOKJIMBICTh YTOUHHTH BCE, 110 BOHA CKa3aia, i JOJaTH BCe, 1[0 BOHA MOXE IO-
Oaxkatu nomaru. Mae OyTH 3a3HAUYCHHI Yac 3aBEPIICHHS JOIHTY;

e) 3amuc Mae OyTH PO3MM(POBAHHM SKOMOra MIBUALIEC Iicis 3aBEPIICHHS
JIOTINTY, & KOTIisl CTeHOI'paMH Mae OyTH HajaHa 0co0i, sIKy JOIMHUTYBAIH, Pa3oM i3
KOTII€I0 CaMOTO 3amucy, abo, SKI[0 BUKOPUCTOBYBAJIOCS KiIbKa 3aMMCyBallbHUX
NPHUCTPOIB, Pa30M i3 OIHUM 13 OPUTIHANIB 3aIHUCy;

f) opurinan 3anucy abo OJMH 13 OPUTIHAJIB 3aMKCy MOBUHHI OyTH 3are4yaTaHi
B IIPUCYTHOCTI 0COOM, SIKYy JOMUTYBAJH, 1 il ajBOKara, sIKIO BiH OyB MPUCYTHIH,
3a mianucom llpokypopa, ocobu, sIKy HONUTYBalu, W aaBOKara, SKIIO BiH OyB
npucyTHil (nepekian) [6, c. 45].

Xorinu O 3BEpHYTH yBary Ime Ha oaWH acmuekrt. Ilig wac poscrigyBaHHA
PuMcbkuM cratyToM mnepenbadeHoO MpaBWiia MIOAO IpaB JIBOX KaTeropiil ocid 3
pizauM 06’ emoM ripaB. [lepury rpymy ckiiagatoTh BCi 0coOu Ha cTalii po3ciliTyBaHHS.
Ixni npaBa poskpuBaoThes y 1. 1 ¢T. 55 PuMchkoro cTaTyTy. Baxkiusum € Te, 1m0
BKa3aHi IpaBa MaroTh rapanryBatucs opranamMu MKC ta iHmMMH opranamu, 1o
IIIOTH 3a Horo nmpoxaHHsM. [lo Apyroi rpynu MokHA BiTHECTH 0cCi0, MOJI0 SKHUX €
ICTAaBM BBAXKaTH, 110 BOHW BUMHUIIN 3JI0YMH, SKAH MiANAma€e i FOPUCIUAKITIIO
Cyny, i koTpi MaloTh OyTH HeBAOB31 gonuTaHi [IpokypopoMm uM HalioHATBLHUMHU
opranamu. KinpkicTh IXHIX MpaB € OUIBIIOI, OCKUIBKM BOHHM BKJIIOYAIOTH HE
TUIBKY TpaBa MepuIoi Tpymnu, a me i mpaea, 3a3Hadedi y 0. 2 ct. 55 Craryty, mpo
Kl YYaCHUKH KPUMiHaJIbHOTO MPOBAJKEHHS MOBUHHI OyTH mpoiHGOpMOBaHUMU
me a0 nodarky jgonuty. Tox crarrs 627 KIIK Ykpainu 1mono kareropiii ocid
B pO3CiigyBaHHI c(opMyiIbOBaHAa YKpaiHCBKMM 3aKOHOJABIEM JEII0 iHaKIIe,
HiIK B PUMCBKOMY CTaTyTi, YUM BUAA€THCA HEJIOTTYHOIO Y MOPIBHSAHHI 3 OCTAHHIM
aktoM. Kpim TOro, okpemo 3akpiluieHi mpaBa 0co0HM, CTOCOBHO SIKOi HaJiHILIO
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npoxanHss MKC npo TumyacoBuii apemt abo npo apewmr i nepexady (4. 4 ct. 627
KIIK Ykpainn).

BucnoBku i npono3unii. [Iutanns oOMiHy BiiCHKOBOTIONIOHEHUMH B YKpaiHi
PETYJIOEThCS PI3HUMH HOPMATHBHO-TIPABOBUMH akTaMu, Brirodaroun PC MKC Ta
KIIK VYkpaian. Homatox mo crarti 3 KIIK Vkpainum BcTaHOBIIOE, IO 0c00a, sKa
Ma€ MpoLEeCyalbHUI CTaTyc Mil03pIOBaHOrO, 0OBHHYBadeHOro abo0 3acyKEHOro,
Moke OyTn oOMiHeHa sik BilicbkoBomosioneHui. 3minn g0 KIIK Vkpainu crocoBHO
JIOTIATY OCi0, BITHOCHO SIKUX YXBAJICHO PIllIEHHS PO 0OMiH, HE MICTATh 3MiCTOBHHX
JIOTIOBHEHb a00 YTOYHEHB, 10 MOYKE MPU3BECTH JI0 HEJOPEYHOTO 3aCTOCYBAaHHSI IIHX
nonoxeHb. Xo4ya KIIK Ykpaiau He MiCTHTh OKpeMoi HOPMH IOJIO MPOIECyaTbHOTO
CTaTyCy BiiCHKOBOTIOJIOHEHHX, 3aKOHOIaBeIlb BHIC 3MiHH IS BPETYIIOBaHHS OOMiHY
0ci0 miJl yac BOEHHOTO CTaHy, IO CTalI0 MOXIUBHUM 3aBIsku 3akoHy Ne 2472-1X Bix
28 munast 2022 poky. He3Bakarouu Ha cripoOu 3aKOHOJIABIIS MOKPALTUTH MPOLIECAYPY
00MiHY BiiCHKOBOITOJIOHEHUMH, MIESKi ACIIEKTH 3aJTUIIAIOTHCS CKIAIHUMH, III0 MOXKE
MOPYLIMTH MPUHIMIT 3aKOHHOCTI Ta BEPXOBEHCTBA MpaBa. YKpaiHa, HaBiTh He Oyayun
nepkaporo-yuacauiiero PC MKC, 30008’ s13aHa criiBpoOiTHHYATH 3 IIMM MIXKHAPOJIHUM
OopraHoM BimmoBigHO 1Mo cTarTi 12(3) mporo cratyTy. HasBHICTE iMITTIEMEHTAITIFHOTO
3aKOHOAABCTBA, SIKE PErJAMEHTYE HalllOHAIbHI TNPOLEAYypH CIiBPOOITHULTBA,
€ TepeayMOBOIO BCeOIYHOrO BHMKOHAaHHS 3000B’s3aHb Ykpainum nepex MKC.
[ToTpeOyeThes Kparie BU3HAYSHHS CTATyCiB YYaCHUKIB KpUMiIHAJIEHOTO ITPOBAKEHHS,
30KpeMa 0ci0, cTOCOBHO sikuX Haaiinuo npoxanHs MKC ipo criiBpoOiTHUIITBO, @ TAKOK
HOpPMAaTHUBHE YHOPMYBAHHS CTATYCY BIHCHKOBOTIOJIOHEHUX. Y KpaiHCHKUM IIPOKYpOpam
Ta OpraHaM JIOCYJOBOTO pO3CHiIyBaHHS CIiJ JOTPUMYBATHCS OCOOIHBOCTEH,
nepeadauenux [IpaBunamu nokasyBanas B MKC, npu npoBeaeHHI TONUTIB CBiKIB,
IiJJ03PIOBAHUX Ta MOTEpninX. HeBUMHEHHS BIJAMOBIIHUX JiH IMiJ Yac MPOBEIACHHS
JOIHUTIB MOX€ PU3BECTU 10 BU3HAHHS [IPOTOKOJIIB JOIUTY HEHAJICKHUMH JIOKAa3aMU,
10 3MEHILINTH KIIBKICTB SIKICHUX JIOKa3iB 31 CTOPOHH OOBUHYBAUCHHS.
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PROBLEMATIC ASPECTS IN THE INVESTIGATION OF WAR CRIMES

Summary

This article examines the problematic aspects that arise during the investigation of war
crimes, focusing on identifying the main challenges and developing recommendations to over-
come them. It analyzes the difficulties faced by investigative bodies in collecting evidence, the
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legal and procedural barriers that complicate the investigation and prosecution of perpetrators.
Special attention is given to the role of international law and the cooperation of interstate or-
ganizations in improving the effectiveness of investigations. As a result of the research, spe-
cific recommendations are proposed to enhance the quality of war crime investigations and
strengthen the rule of law at the international level.

The research on this topic analyzes the works of scholars such as I. Hlovyuk, V. Zavtur, N.
Lashchuk, V. Navrotskaya, M. Pashkovsky, R. Serkevich, N. Ustritskaya, and others. Greater at-
tention is paid to current legislative acts and the Rome Statute of the International Criminal Court.

The issue of exchanging prisoners of war in Ukraine is regulated by various normative
legal acts, including the ICC RS and the Criminal Procedure Code of Ukraine (CPCU). The
appendix to Article 3 of the CPCU establishes that a person who has the procedural status
of a suspect, accused, or convicted can be exchanged as a prisoner of war. Amendments to
the CPCU regarding the interrogation of persons for whom a decision on exchange has been
made do not contain substantive additions or clarifications, which may lead to inappropriate
application of these provisions. Although the CPCU does not contain a separate norm regard-
ing the procedural status of prisoners of war, the legislator has made changes to regulate the
exchange of persons during martial law, which became possible thanks to the law dated July
28, 2022. Despite the legislator’s attempts to improve the procedure for exchanging prison-
ers of war, some aspects remain complex, which may violate the principle of legality and the
rule of law. Ukraine, even without being a state party to the ICC RS, is obliged to cooperate
with this international body in accordance with Article 12(3) of this statute. The presence of
implementing legislation that regulates national cooperation procedures is a prerequisite for the
comprehensive fulfillment of Ukraine’s obligations to the ICC. Better definition of the statuses
of participants in criminal proceedings, particularly those for whom the ICC’s request for co-
operation has been received, as well as the regulatory establishment of the status of prisoners
of war, is needed. Ukrainian prosecutors and pre-trial investigation bodies should adhere to the
specifics provided by the ICC Rules of Evidence when conducting interrogations of witnesses,
suspects, and victims. Failure to take appropriate actions during interrogations may lead to the
recognition of interrogation protocols as inadmissible evidence, which will reduce the number
of high-quality evidence on the part of the prosecution.

Keywords: prisoner of war, war crimes, evidence, interrogation, legislator, human rights
protection, collisions, investigation, criminal justice, criminal proceedings, international law,
law enforcement agencies, exchange procedure, cooperation of interstate organizations, judi-
cial processes.
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YYACTH YKPAITHU B MUPOTBOPUYUX MICISIX MIDKHAPOJTHUX
OPT'AHI3AIIN Y JOBOEHHUM MEPIO/

VY craTTi NpOBOAMTHCS aHaNi3 ydacTi YKpaiHM B MHPOTBOPYHMX MICIsSIX MDKHApOIHHX
opranizaniii, 3okpema Opranizauii O0’exqnannx Hauiii Ta [TiBHIYHOATIAHTUYHOTO ANIBSHCY.
Meroro cTaTTi € aHaii3 BIUIMBY YKpaiHM Ha MHPOTBOPYI MPOLECH Ta BUSBJICHHS KJIIOYOBUX
nepeBar i akTyaJbHHX NPOOJEMHHMX NUTaHb ydacTi nepkaBu B OOH. BusiBneHo kirouosi
MPOOJEMHI aCHEeKTH, [0 MOTPEeOYIOTh IOPOOKH, TakKi sSK HEOOXIMHICTh YIOCKOHAICHHS
CTPATErivyHOro IUTaHYBaHHS Ta PO3BUTKY 3aKOHO/ABUOI Oa3H.

CratTs 30cepe Ky €eThCs Ha INI00aIbHIX 3MIHAX Y MIKHAPO/IHUX BIJIHOCHHAX, 3yMOBJIEHUX
nporecaMu riodaiizaiii, Ta BH3HA4Ya€ pOJb MIKHAPOAHUX OpraHizaliil y NpeBEeHTHBHUX
3axo0Jax Ta BUpImIeHHI KOHQIIKTIB. BHecok YkpaiHm y MHpOTBOpdYi omeparii 3 MOMEHTY
IIPOTOJIOIICHHST HE3AJIC)KHOCT] BKIIIOYAE IHIIIATHBH, CHPSMOBAHI Ha 3MIIHEHHS MOTEHIiATy
OOH y cepi MEPOTBOPUOCTI Ta 3MIHM B 3aKOHOJABCTBI, 1[0 PETYJIOIOTh y4acTh KpaiHU B
MDKHAPOIHUX MUPOTBOPYUX OTIEPAIIifiX.

Oco0imBa yBara NpHIUICHA alanTanii YKpaiHd J0 Cy4acHHX BUKIHMKIB MiKHApPOIHOL
Oe3reku, BKIOYa0YH pedopMyBaHHS MHUPOTBOPYUX IPOIECIB, YOCKOHAJICHHS MEXaHi3MiB
MPaBOBOT'O 3aXHUCTYy MHUPOTBOPLIB, & TAKOXK aKTUBHY POJIb KPalHH B MIKHAPOJHUX ONEepamisx
mig erimoro OOH ta HATO. JlocnimKeHHS MiIKPECITIE BaXIIMBICTh CTBOPEHHS FOPUIHMIHOT
0a3u, mo 3abe3neuye ePEeKTUBHY y4acTh YKpailHM y MHUPOTBOPYMX MICIsIX, Ba)KJIMBICTh
CTpPATETIYHOTO IJIaHyBaHHS Ta PO3pOOKH HAIlIOHATBHOI CTpaTerii B Lii cdepi.

CraTTs Harojomye Ha 3HAa4YeHHI JOCBiqy, HAOyTOro yKpaiHCBKUMH BiiiCHKOBO-
CITyKOO0BIISIMU T/ 9aC y4acTi B MUPOTBOPYHX MICIsIX, ISt 30epeKeHHs 00€31aTHOCTI 30POHHIX
Cun Ykpailu, BUCBITIIIOE (DiHAHCOBI aCIEKTH YYacTi KpaiHW y MDKHAPOTHUX MHPOTBOPUHX
orepanisix. BuzHaueHo nortpe0y B MOJANbIIOMY PO3IIMPEHHI LUBUIBHOIO KOMIIOHEHTY Y
MHUPOTBOPUYIiH AisUTBHOCTI Ta aKIIEHT Ha BAYKITMBOCTI 3aJTyYeHHsI KBTI (hiKOBaHOTO MOJTILIEHCHKOTO
Ta MPABOBOT'O MIEPCOHAITY, 30KpeMa Yepe3 BIOCKOHAICHHS HalliOHAJIBHOI CUCTEMH MiATOTOBKH
(haxiBIIiB Ta CTBOPCHHS HAI[IOHAILHOTO PEECTPY MUPOTBOPIIIB.

VYyacte VYkpaiHM y MHPOTBOpYMX OIllepalisx MbKHapoaHux opranizaunii OOH Ta
HATO cnpusie 3MIITHEHHIO MDKHAPOJHOTO IMIDKy KpaiHH, PO3BHTKY OOOpPOHO3TAaTHOCTI
Ta BIWCHKOBOIO JIOCBiy, CTBOPIOE HOBI MOXKJIMBOCTI Ul MIDXKHApOJAHOI criBopaii y cdepi
3abe3neveHHs T100anbHoi Oe3nekn. BUCHOBKM CcTAaTTi MiAKPECIIOIOTh CTpaTeriyHe 3HAYCHHS
MHPOTBOPUOi TisSUTEHOCTI A7 3MIIHEHHS MIKHAPOIHOTO CTaTycy YKpaiHH Ta CIPHSHHA ii
€BPOATIAHTUYHIN THTETpaIlii.

© B. I. T'onomama, 2024
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KarouoBi ciaoBa: mupoTBOpua Micis, MDKHApOJHI opraHizaiii, y4actb YKpaiHu,
3aKOHOJIaBYE PETYITIOBAHHSA, MiDKHApOIHA Oe3MeKa.

IMocranoBka mpodaemu. CydacHi MDKHApPOAHI BIJHOCHMHU TepeOyBalOTh Y
CTaHl MOCTIMHUX TpaHCchOpMAaIIii, MpUIOoMy, HAHOLIBIII BATOMUM YHHHUKOM B IIbOMY
mpoiieci € raodaiizamis. B KOHTEKCTI B3a€MO3aIeXHOCTI JepKaB CyqyacHOTO CBITy Ta
YCBIJIOMJICHHSI TOTO, 1110 Oy/ib-siKa Ipo0JieMa, He3aJIeKHO BiJl ii XapakTepy (coliaibHa,
TIOJTITHYHA, PelTiriiHa, eKoJIoTivHa), 0 BUHUKAE B OHIN KpaiHi, BIUIMBAE HA CYCITHI
Ta JIaJeKi JIep)KaBu 1 PEeTiOHM, TEepe/] CBITOBHM CIIBTOBAPHUCTBOM ITIOCTA€ Ba)IIMBE
3aBJIaHHS: PO3pO0OKa MEXaHi3My 3aroOiraHHs ¥ MOJOJAaHHS KPU30BUX CHUTYyallill Ta
SIBHIII, 1110 MOXKYTh BHHUKHYTH. MDKHApOIHI OpraHizamii BiIirparoTh KJIOYOBY POIb Y
PO3po0II NPEBEHTUBHUX 3aX0/1B Ta BUPIILICHHI HAsBHUX KOHQUIIKTIB MIXK AepKaBaMH,
OCKUIbKM BOHHM TIOKJIMKaHI KOOPJHMHYBATH 3YCHIUIS KpaiH-4iICHIB JJIsl PO3POOKH
3arajgpbHOI CTpaTerii 3 METOI0 PO3B’SA3aHHs TIO0ATBHUX MPOOJIEeM, IO BKIIOYAE |
CTBOPEHHSI YMOB /Il €(peKTHBHOI 1X pearizanii.

AHaji3 ocTtaHHiX JociaikeHb 1 myOJikamiii. Y cydacHHX HayKOBHX
JOCITIKEHHSIX MUPOTBOpYA MisibHICTh Opranizamii O6’ennannx Hariif 3HaX0IuTh
CBO€ BiIOOpaKeHHS y MHOXKUHI mpanpb. TemaTuka ydacti YKpaiHH y MHUPOTBOPUHX
MICISIX TaKOXX AaKTHUBHO JIOCHI/DKYEThCS BITUM3HSHMMH HAayKOBIIMU. OCBITJICHHS
PI3HUX aCHEKTIiB L[bOTO MUTAHHS MOKHA 3HANTH y HAayKOBUX poOOTaxX TaKUX BUEHHUX
sk: O. bonpyxk, JI. Tonosartok, O. 3abonoruuii, O. Jlynuk, I1. Hazapenko, O. [Tumum,
O. IIpwnuna, H. Pomantok, B. CmossiHIOK Ta 1H.

MeTa cTaTTi MoJIATae y neTaIbHOMY OMHUCI MUPOTBOpUHMX iHiIiatuB Opranizarii
O06’ennannx Hauili, perenbHOMY aHami3i poni YKpaiHM B paMKax LUX OIepauii,
BUSIBJICHHI KJIIOYOBUX IEPEBar i akTyaJbHUX MPOOJIEMHUX MUTaHb, SIKi CTOCYIOTHCS
ydacTi YKpaiHu y MUPOTBOPUHX Micisax mix erigmoro OOH.

Buxkiaa ocHoBHOro Marepiajy. Ykpaina Oepe akTuBHY y4acThb y peopMyBaHHI
MHUPOTBOPYHX TPOILIECIiB, CIPSIMOBAHUX Ha IMiIBUILECHHS ¢(EKTUBHOCTI MI>KHAPOTHHX
opraHizamiif Ta iX agamnTaIfifo 10 Cy9acHHX BUKIWKIB. BoHa BUCTyIMIa iHiIliaTOpoM
CTBOPEHHS KIIbKOX MEXaHi3MiB, CIIPSIMOBAaHMX Ha IMOCHIIEHHS oTeHUiary OpraHizarii
O0’ennannx Hamiii y 3a3naueniit cdepi. L{i iHIIaTMBY BKJIIOYAIOTh 3aIIOBHEHHS
KPUTHYHUX TIPOTAJIMH Y 3a0€3MeUCHHI aBialliifHO1 M ATPUMKH MICiHf Ta YIOCKOHAJICHHS
MEXaHi3MiB NPaBOBOrO 3aXHCTYy MHPOTBOPIIB, BIJOMHUX SIK «OJAKUTHI ILIOJIOMHY.
3okpeMa, y 1994 pori Haia ep>kaBa BUCTy I iHiiaTopom KoHBeH1ii 3 6e3nexu nep-
corary OOH Ta moB’s13aHOT0 3 HEIO MepcoHaTy. YKpaiHChKa epikaBa € YHIKaTbHOIO
kpainoto-naptHepoM HATO, mo O6epe yyacTb y BCiX KIFOUOBHX MUPOTBOPUYUX MICisIX
oprasizartii.

3MiHN B 3aKOHOJIABCTBI YKpaiHW, CIIPSIMOBaHI Ha PETYIIOBAHHS ydacTi KpaiHU
y MbkHapoxHux mupoTtBopunx onepauisx OOH ta HATO, no3Bonuiu epheKTHBHO
BUPILIMTH NPOOIJIeMH, IO icHyBasu panime. Y 2018 porui OyB NIpUHHATHIA KITIOYOBHUIHA
MpaBoBUI akT mia Ha3Bo «lIpo HamioHampHY Oe3meky YKpaiHw», maToBaHuil 21
yepBHs 2018 poky, SKWMH BU3HAYMB OCHOBHI NPUHLUMIM Ta IOCTYJATH y Traiysi
obopoHu Ta Oe3meku Hamiol KpaiHu [11]: BEepXOBEHCTBO IMpaBa, 3aKOHHICTb,
3a0e3MeUeHHs JeMOKPAaTHYHOT O IOPSIKY B KpaiHi; AOTPUMAHHS IPaBUJI Ta IPUHLIUIIIB
MDKHapOAHOTrO IMpaBa, PO3BUTOK 00OPOHHOI cdepu Aep:kaBu. He MeHII BasKIMBUM
HOPMAaTUBHO-TIPAaBOBUM akToM € «Ctpaterisi Mi>KHapo{HOT MUPOTBOPYOI JiSUTHOCTI
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VYkpainu», npuitasra 15 gepsus 2009 poky [17]. Lleit 10KyMEHT BU3HAYMB KIHOYOBI
TIPUHITUIIN Ta HAIPSIMH TiSUTBHOCTI YKpaiHM B MIKHApOJHUX BITHOCHHAX Ta CTaB
BaKJIMBUM €TaroM y GopMyBaHHI IOPUIUIHOT 0a3H, Ka PETYJIIIO€ 30BHIIIHI BiTHOCHHU
kpainu. 3rigHo 3 mieto Crparerieto, YkpaiHa Mae Hamip MPOJOBXKYBATH aKTHBHY
y9acTh Y MHPOTBOPYIN MisSUTBHOCTI Ta PO3IIMPIOBATH BJIACHI MIKHAPOMHI 3B’S3KH.
3a nepiox 3 1992 poky i 10 choroHimHLOTO AHA BepxoBHow Pamoro Ykpainu ta
Kabinerom MinictpiB Ykpainu Oyno yXBaJeHO IOJIATKOBI HOPMaTHBHO-IIPABOBI
aKTH Ta YKJIQJCHO HHU3KY MIKHAPOIHUX JOTOBOPIB 3 1HO3EMHHMH J€p:KaBaMH, IO
CTOCYIOTBCSI MUPOTBOPUOI JisUIFHOCTI Ta PEryNIOI0Th yYacTh OPraHiB BIaAu YKpaiHu
y ¢opMyBaHHI MUPOTBOPYHX Omepallii y cBiti. Cepesi HUX MOKHA BHOKPEMHUTH TaKi:
3akon Ykpaiaum «lIpo 36potini Cunmu Yipaiaw» [7], 3akon Ykpaiau «IIpo O6opony
Yxpaiam» [12]. OTxe, 3a3Ha4ueH] 3aKOHOJABYI Ta JOAATKOBI HOPMAaTHUBHO-IIPABOBI
aKTH yperyJjboBYIOTh (DIHAHCOBI, IPABOBI Ta OpraHi3alliiiHi aclieKTH y4JacTi YKpaiHu
Y MHPOTBOPYHMX MIiCisIX, a TaKOX BCTAHOBJIIOIOTH 3arajbHI MPHHIUIN Ta HOPMH
3aCTOCYBaHHS HalliOHAJIBHUX CHJI Yy Pi3HHX perioHax cBiTy. CTBOpeHa IOpHIMYHA
0aza 3a0e3neuye OB epeKTUBHY ydacTh YKpaiHH y TAKHX OIepaliix, a (JiHaHCOBI
YMOBH iX TIPOBEICHHS BiAMOBIIAal0Th HAIIIOHATLHUM MOKJIMBOCTSM Ta 3a0€31MeUyIOTh
JIOCTaTHiHM piBeHb (hiHAaHCYBaHHS HALlIOHATbHUX KOHTUHICHTIB Ta MEPCOHAIY.

[IpoTe crpareris MUPOTBOPYOI JiSUTLHOCTI JEpKaBU Ha MIKHAPOJHOMY piBHI
nmoTpedye eTanbHOT JOpoOKH. IcHyI0OUa peKOHCTPYKIIisS 3aKOHOAaBYO1 0a3u YKpaiHu
[IOI0 Y4YacTl y MHUPOTBOPYHMX OMNepalisix MIDKHAPOJHHMX OpraHizaliii MOBHHHA
3a0e3MeYNTH KOMILIEKCHE PO3YMIHHS MOJMITHYHHUX Ta FOPUANYHUX YMOB YUaCTi KpaiHU
y TeTepilHiX MDKHAPOJIHUX OTepallisix Ta y MailOyTHbOMY.

[MuranHst y4acTi yKpaiHCBKOI JepiKaBH y MHPOTBOpUHMX omepauisx Opranizamii
006’emnannx Hariii Ta [TiBHIYHO-ATIAHTHYHOTO AJIBSIHCY MOCTIHHO IPUBEPTAIOTH YBary
BITYM3HAHUX JOCTITHUKIB. OKpeMi acrleKTd Iii€i TeMu Oyl pO3IIIAHYTI Yy HAyKOBHX
nparsix T. Bpexuepoi, H. Pomantok, JI. T'onosattok, JI. 3agupienko, B. ['peuaniHoBa,
O. Txaxa, B. I'yaum, JI. Kamennesa, O. I'ymuna, O. Minsuenka, O. 3a6010THOTO,
P. O¢immacekoro, A. Kansena, I'. Illenect Ta in. [1; 2; 16].

Hama xpaina — ofHa i3 3acHoBHHI Opranizauii O6’eqnannx Hariif, mio Betynmna y
MHPOTBOPYI OTEpaLlii JTUIIIE iCIIS OTOJIOIISHHS He3aiexKHOCTi. CTaHOBJICHHS HOPMATHBHO-
TIPaBOBOI 0a31 MEPOTBOPUOT AisLTEHOCTI YKpainu Ta 30poitHux Cuit Y KpaiHu po3nodanocst
3 npuiHATT BepxoBHoto Panoro Ykpainu Iloctanosu Bix 3 munas 1992 poky Ne 2538-
XII «I1po yuacts GatanbiioniB 30poiiHux Cun Ykpainu B Muporeopunx Cumax OOH y
30HaxX KOH(UIIKTIB Ha TepuTOpii KoymmrHbo01 FOrocmagii» [13].

[Nomanpii mpaBOBi OCHOBM MHPOTBOPYOI JiSIBHOCTI YKpaiHW BCTaHOBIIOBAJINCS
yepe3 noctaHoBH BepxoBuoi Pamn Ykpainu, ykaszu Ilpesumenta YkpaiHu Ta pilieHH
Kabinery MinicTpiB YkpaiHu, sKi pearyBajli Ha akTyaJlbHI MpOOJEMH, TIOB’s3aHi 3
KOH(QIIIKTaMH, Ta TOTPeOyBaIM ONEPaTUBHOTO BTPYYAHHS MHPOTBOPUOTO KOHTHHIEHTY
Vxpainn. Hanpuknan, y rpymani 1995 poky KabGiner MinictpiB YkpaiHu npHiHSB
[ToctanoBy «IIpo y4gacth yKpaiHCHKOTO KOHTHHIEHTY B oreparlii 6araToHaIioHaIbHUX
cun Ha Teputopii BocHii i ['eprieroBunn», Kepyro4nch 3alpoIIEHHSIM BiIIOBIAHO A0
pesomroutii Pagu Besnekn OOH Bix 15 rpyanst 1995 poky Ta cTpaTerivHiUMH iHTEepecamMmu
VYxpainu [14].

3arocTpeHHss 00cTaHOBKM Ha bankaHax Ta HEOOXigHICTE y BIHCHKOBHX
MHUPOTBOPILIX 3 YKpaiHU B 1HIIUX KpaiHax KoJMMIIHBOI FOrocnasii crany mpuYuHOO



NPABOBA AEPIRABA 542024 EEEEEEEEEEEEEEEEEEEEEEEEEE 149

npuiiHatTa IlocranoBu BepxoBHoi Pagu Ykpainu «IIpo y4yacTb KOHTHUHIEHTY
36poiinux Cun Ykpaian B mupoTBopunx cmwiax OOH y Cxigniit CrnaBonii» y 1996
pori [15].

01 Bepecus 1999 poky VYkpaina modaja ydvacTh B ormepaiii 31 CTBOPEHHS
crabimzamniianx cuwi y Kocori. [loiapchko-yKpaiHCBKHI MHPOTBOPUM OarambiioH
«Yxpllonbary, mo npudys y KocoBo, cTaB CKI1aJI0BOFO YaCTHHO 00’ € qHaHHS «CXim»
cuit KOOP.

[IpoTtsrom nBamgisATH POKIiB yKpaiHChKHMII MHUPOTBOPYMN KOHTHHTEHT y KocoBo
3MEHIIMBCS Ha 123 BiMCHKOBOCTY:KOOBLIB Ta 36 OAMHHIBL TEXHIKH, sIKi Oynu
penarpilioBaHi B YKpainy.

VY 1999 poni mianmucano Yka3 IIpesunenrta «IIpo HampaBieHHS MHPOTBOPUYOTO
KOHTHHTEHTY Ui y4acTi B MUpoTBopuiil omepauii B KocoBo, Corozna Pecny6mika
IOrocnagisy, 3aKpilyIeHUN BiOBITHUM 3aKOHOM [§].

KinpkicTh ykpaiHCHKHX BIHCHKOBHUX, IIO OEPYTh y4acTh y MUPOTBOPUYUX MICIsIX,
€ 3MIHHOIO Ta 3aJIC)KUTh BiJl CUTyalii Oe3leKku B pailoHax MPOBEACHHS omepaiii Ta
BUMOT MDKHapOJHUX MHPOTBOPYMX OpraHizaliil. 3arajgbpHa KUTBKICTH MEpCOHANY,
SIKUH TIpencTaBisge YKpainy y muporBopuux omepamisx OOH, cranom nHa 2015 p.
ckiagano 323 ocobu [16, c. 39].

14 cepnus 2004 poky Oyina 3acHoBaHa HaBuajibHa omnepailis HATO B PecryOumirti
Ipax (TMH-I), B sxiii Ykpaina Opana y4acTh Ha MPOXaHHSI THMYACOBOTO IpaKChKOTO
VYpsny BianoBigHo 10 pesontorii Panu besneku OOH Ne 1546. V nrotomy 2006 poky
3CY npuiiHsmm y4acTh B il Micii HanpaBiieHHSIM 10 [paky TphoX odilepis 3rilHo 3
Vkazowm [Ipesunenrta Ykpainu «IIpo HanpaBiaeHHS MUPOTBOPYOTro NEpcoHaTy Y KpaiHu
1o PecrryOmiku Ipaky» Bijg 30.11.2005 p. Ne 1675/2005 [9]. Llle 7 BifichKOBOCTYKOOBIIIB
3CY 6yno npueanano ao ckiaaxy TMH-I mizninre y nucronani 2008 poxy. OcHOBHOO
MeTor0 Micii Oyna mormomora Ipaky y cTBOpeHHi MOTYHOTO 0€31eKOBOTO CEKTOPY B
KpaiHi, 10 BKJIIOYAIO0 MOoCTauyaHHs 00J1aJHAHHS, TPEHYBaHHS Ta TEXHIUHY MiIATPUMKY
cun Oe3neku. JlisutbHICTh Micii Oyna cipsiMOBaHa Ha TPEHYBaHHS, KOHCYJIbTYBaHHS
Ta HACTABHULTBO CEPEIHHOrO TA BUILOIO KEPiIBHULITBA OPTaHIB YIIPABIIHHA Ta CHJI
Oe3neku, a TaKoX Ha po3poOlLi HaAiHOI cHMCTeMU ympaBlliHHs BificbkaMu Ha 000X
PIBHSX — ONEPAaTHBHOMY Ta CTPaTETiYHOMY, aaNTyIOYH TPEHYBAIbHI MPOrpamMH i
KEpiBHUIITBOM HAIlIOHATBHUX €KCIEPTiB [4].

3aranpHa KinbKicTh 0ci0 y Tpenysanbaiii Micii HATO B PecrryOmini Ipak (TMH-I)
cranoBmia 61m3bko 170 BilichKOBOCTYKOOBIIIB 13 YKpainu ta 14 kpain-uienis HATO.
VYxpainceki 36poiiHi Crimm mamm 10 mocan y ckimaai TMH-1 B Pecry6uini Ipak [21].

AnTHTEepOpuCTHYHA omepauis «AktuBHI 3ycuisn» HATO posmouanacs 26
xoBTHA 2001 poky sk Bignoine Ha Tepaktd y CIIIA. Omnepartist BigOyBanach y
CepenzeMHOMY MOpi Ta OyJia ClIpsIMOBaHa Ha 3aIl00ITaHHS ITEPEMIIIICHHIO TEPOPHUCTIB
Ta 30poi mMacoBoro 3HUIIEHHA. OCHOBHOIO METOIO OyJO MiABHMIICHHS 3arajbHOl
0e3MneKu MOPCHKOTo CruiaBy. Ydacth 30poinux Cun Ykpainu y 1i#l oneparii Oyia
3aTBep/pKeHa 3rimHo yromu Mik Ykpainoro tTa HATO momo ywacti Ykpainu y
BilicbKOBHX omepauisx y CepenzeMHOMY MOPIi MijJ Ha3BOIO «AKTHUBHI 3yCHIUIL», IO
HaOys1a ynHHOCTI 16.02.2005 p. [18].

VYkpaiHa, 3aTBep/UKYIOUH 30y Ha y4acTb B omeparii «AKTHUBHI 3yCHIUID»,
nepeadayana HaAaHHs MOBHUX ONlepaLifHUX 34aTHOCTEH 3a miaTpuMky HarioHansHOTro
KOHTAaKTHOTO IyHKTY BilicbkoBo-Mopcbkux Cun 30poriHux Cun YkpaiHu y M.
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Opeci. Lle BkITt04ano MOHITOPUHT HaIBOAHOI 00CcTaHOBKH Y YopHOMY MOpi Ta 00OMiH
iHdopMariiero 3 mTaboM MPOBEAEHHs oOreparii, Sk 0a3yBaBcs B IITa0-KBapTHPI
Komannysanns BilickkoBo-mopchkux cuit HATO «HopTtBym».

BiiicbkoBOCITY)K00BIII 3MIHCHIOBATIM PsAJl 3aBJaHb, BKIIOYarO4YM 30ip Ta OOMIH
iH(OopMAITi€ro0 MO0 MiI03PITNX CY/IeH, CYIIPOBI] Ta HATIISA 32 ITiJO3PITUMHE CYTHAMH,
CYIIPOBi CyA€H 3 0COONMBO BaXKJIMBHMHU BaHTa)KaMM, MPOTHMiHHE 3a0e3MedeHHs
LUBIJIBHOTO CYJTHOIUIABCTBA y paiioHi Cepen3eMHOro Mopsi.

Uepes 2 poxu kopBeT BMC 36poiinux Cwir Yipaiau «TepHomiinb» BiAIpaBHBCS
3 CeBactonons Ao Iranii ans ydacti y 3axoai «MOpCbKUil eHb», 10 BiIOyBaBcs y
BiliCbKOBO-MOpChKi#t 0a3i Tapanrto. Ll mojis Oyja 4acCTHHOO MiJATOTOBKH KOpPadJis
JIo oreparii «AKTHBHI 3yCHIIIs», BKIFOYAal0OUd BCTAHOBIIEHHS BiJIMTOBITHOTO 3B’S3KY.
3 uporo MoMeHTy YKpaiHa HaOyja craryc oQiumiiHOrO y4acHUKa omepaii 3rigHo 3
pitienHsM [TiBHIYHOATIIAHTUYHOT pau anbsHcy. Ha mouatky sumas 2007 poky KOpBeT
«Tepuominby moBepHYBCes 10 CeBACTOMOJS MICISI 3aBEPIICHHS OIepartii.

JlogaTkoBUM HaIpsMOM JiSTIBHOCTI € ydacTb y rymadiTaphii wmicii HATO
B Cynani, sika Oyna 3anmovarkoBana 3a odilidiHMM 3BepHEHHsM roioBu Kowicii
Adpukanceroro Corozy A. O. Konapu mo I'encexperaps Anbsacy . X. Cxeddepa
B uepBHi 2005 poky. Metoro wmiei micii Oyyo pearyBaHHs Ha TyMaHITapHy Kpu3y Ta
NMPUITMHEHHS HacuiibeTBa B perioni Japdyp y Cynani. TpanciopTyBaHHS NOBITPSIHUM
musixoM HATO posnoganucest y mumai 2005 poky, croiBmparioun 3 €Bpororo. 3
MeToro BukoHaHHs Ykasy [Ipesunenrta Yipainu Big 03 xBiTHs 2006 poky Ne 277 «Ilpo
HaJIaHHS JIOTIOMOT'H Y 3/1ICHEHHI aBial[ifiHUX MEPEBE3CHh MUPOTBOPYMX KOHTUHTCHTIB
Adpuxancekoro Coroszy B mposintii appyp (Cyman)» Oynao BupilieHO THUTaHHS
opranizanii mociyr JlepskaBHoro mignpueMcTBa MiHicTepcTBa 000poHH YKpaiHu
«YkpaiHchbKa aBialliiiHa TpaHCIIOpTHA KoMmmaHis [5, ¢. 13].

B ceprri 2009 poxy AJbsHC pO3MOYaB BiliCbKOBO-MOPCHKY OIEPAIIifo 3 MPOTHIIl
mipaTCcTBY MiA Ha3BOI0 « OKEaHCHKHUI IIUT» 3TiAHO 3 piteHHsaM [liBHIUHOATIIAHTHYHOT
paau, MaHgaT skoi Oyyio npojoskeHo 10 2014 poky. OCHOBHOI METOIO oreparlii
Oyma 6opoThba 3 3arpo3aMu MiKHApOAHIN Oe3meri, 30KpeMa MipaTCTBOM y paioHi
AdpukanceKoro pory, AIeHCHKOI 3aTOKHU Ta y30epexoks Comani. Onepariist npu3Bena
o 3abe3nedyeHHs Oe3nepeOiiHOl JOCTaBKM TyMaHiTapHHX BaHTaxiB g0 Comani Ta
MIIBHUINEHHS PiBHSA O€3MTeKHM MOPCHKHX KOPHIOPIB, SKi BiMIrparoTh KIFOUOBY POJIb Y
CBITOBI{ TOPTiBIIL.

Jo Ykpainu noseprynucs 119 ykpaiHCbKHX MUPOTBOPILIB BiATIOBIIHO J0 PillICHHSI
[liBaiunOaTTaHTHYHOT Pamn HATO mpo 3akinueHHs omepartii Ta BuBeaenHs TMH-I.
[Ipotarom nporo mepiogy OyJj0 MiArOTOBIEHO 575 0c€i0 CTapIIOro CEprKaHTCHKOTO
CKJIaJTy B SIKOCTi TOJIOBHHX CEPIKAHTIB MiAPO3/ILTIB, IHCTPYKTOPIB HABYAIILHHX IICHTPIB,
a takox 400 odinepis, sKi YCHIITHO 3aBEPIIMIN KYPCH 3 TATOTOBKH mTabiB O0HOBHIX
migposainis [2, c. 50]. YkpaiHchki BIHCBKOBI Opasii akTHBHY y4acTb Y MOPCBHKHX
onepariisix HATO, Bkimtouaroun « OKCaHCHKHUH IUT» Ta « AKTUBHI 3yCHILIS.

22 mrororo 2013 poky BigOymock 3acimanus [liBHIYHOATIAHTUYIHOT PaIu albSHCY
ta Kowmicii Ykpaina-HATO na piBHiI MiHicTpiB oOopoHu. BHacmimox 3yctpiui
Oyna ykianeHa odimiitna yroga (3a ¢GopMor OOMiHY JUCTaMU) MK YKpaiHOH Ta
Opranizariero [liBHIYHOATIAHTHIHOTO AOTOBOPY Mpo ydacTh B omepartii HATO
«Oxkeancekuit ut» [19]. 30poitni Cunu Ykpainu npuiiMany y4acTh y Uil oneparii
sk vactuHa [locriitHoi BifickkoBo-Mopchkoi rpymu HATO 1 (SNMGI1). Tpusana
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y4acTh YKpaiHCHKOTO KOHTHHTEHTY, IIO CKJIQJaBCs 3 1H)KEHEPHOTO MiIpo3Jily Ha
40 BIMCHKOBOCITYKOOBIIB Ta 18 OAMHHIIF aBTOMOOUTHHOI Ta CHEIiabHOI TEXHIKH,
y omnepanii B pamkax baratonamionansHux cmwi HATO B KocoBo (KD®OP) Tta
HalioHasbHOTO NIepcoHany y ckiafi micii HATO «Pinryda niarpumkay» B Adranicrani
[2, c. 53].

3 01 ciunsa 2015 poky HATO po3nouasno HOBY HeO00OBY Micito B AdraHicTaHi, mijg
Ha3Bow «Pimyya miarpumkay. Lo micito 3a0e3neuyBanu 28 KpaiH-uJieHIB AJIbSHCY
i 14 nepxaB-nmapTHepiB, BKIoUatoun Ykpainy. 30 O6epesns 2015 poxy BiAmoBigHO
no VYxasy Ilpesunentra Ykpainu Ne 185/2015 «[Ipo HampaBieHHS HaliOHaJIbHOTO
nepcoHany aisi ydacti YKpaiHu B TpeHyBasbHO-mopamdiii Micii HATO «Pimryua
migTpuMkay B Ilcmamerkiit Pecty0uinti Adranictan» Oyiio HaripaBlieHO HaIllOHATBHAN
nepcoHaln y kinbkocTi 10 30 oci6 [10].

07 xBiTast 2015 poky Ykpaina ykiana 3 HATO Yromy npo ydacTh yKpaiHChKOTO
HaI[iIOHAJIbHOTO TIepCOHANy B TpeHyBaibHO-mopamdidi Micii HATO «Pimyda
migTpumMkay [20].

Ha mouarky 2021 poky Opranizamis O0’ennannx Hamiit 3ailicHioBana 14
MHPOTBOPYHX MICill y pi3HHX KpaiHax CBITy, npu IpoMy 30poitai Cumu Yipainn
Opanu y4acTh y mecTH 3 HuX [2]. Y 1UX omeparisix BOHU 3/iHCHIOBAIN PsiJI 3aBIaHb,
a came: TejIiKonTepHe 3a0e3neueHHsI, MaTPyIFOBaHHs BiJBEJICHUX 30H, 30ip Ta aHaI3
iH(hopMariii, BeIeHHsS MOHITOPHHTY peiHTerpailii 30poiHuX (popMyBaHb, IPOBEICHHS
PO3BiJIKH, pO3MiHYBaHHS Ta YCYHEHHsI HeOe3MeuHUX 00’ €KTiB, HalaHHA TyMaHiTapHOi
JIOTIOMOTH, CYMPOBOJDKEHHS Ta OXOpPOHA TYMaHITapHUX BAaHTAXIB, MPOBEACHHS
IKEHEPHOI PO3BIOKHM NUISIXIB IEPEMIMIEHHS Ta O0’€KTIB, a TaKOX MOHITOPHUHT
mporecy po330poeHHs Ta AeMo0iTi3aLii Ta MOpChKe NaTpyIroBaHHs [7].

VY pi3HUX TapsiuMX TOYKax CBITY BiliCBKOBOCITY:KO0BII 30poiiHNx Cun YKpainu
MIPOBOIMIN TTHUPOKHHA CIIEKTP 3aX0JIiB, CIIPSIMOBAHMX HAa BUPIMICHHS KOH(IIKTIB Ta
BiJHOBJIEHHSI MUpHOTo HTTs. Lli 3axoau BKIrOYain po3’eqHaHHS KOH(IIKTYIOUHX
CTODIH, BiIHOBJICHHS iIHPPACTPYKTYpH, PO3MiHYBaHHSI MiCIIEBOCTI, TPAHCIIOPTYBAHHS
BIMICBK Ta ITUBIILHOTO HACEJICHHS, a TaKOX MEIWYHY €BaKyarlilo Ta 3a0e3leueHHs
Oe3neku mijg yac mpoBeAeHHs BUOOPIB y KpaiHax koHGuikTy. Ha skanp, yuacTs y nux
oreparlisix mpu3Besa J0 BTPAT — 3arUHYJIM 55 BICBKOBOCTY)00BIIIB 30poitHux Cuit
VYkpainn [3].

BucnoBku i mpomo3muii. Ilocrifina yuacts y MibkHapogHux Micisx OOH
ta HATO chnpusic 30iIbIIEHHIO TPECTHKY Ta TOKPALICHHIO IMIKYy YKpaiHH y
MDKHApOJIHUX BiTHOCHHAX, CIIPUSE YTBEP/UKCHHIO YKpaiHW SK HaIIHHOTO MapTHepa
y ctepi MikHapoHOT Oe3mneku Ta cTabinbHOCTI. KpiM Toro, MupoTBopUa IisuIbHICTH
CTa€ HEBIJI’EMHOIO CKJIaJIOBOIO €BPOIHTErPAIITHOTO KypCy KpaiHH, IO CIIPUSIE KYpCy
VYkpainu J10 iHTETparllii B €BpONEHChKY Ta €EBPOATIAHTHYHY CITIIHHOTY.

VYdacTh y MUPOTBOPUMX ONEpalisix CHpHsie€ 301MbLIICHHIO (IHAHCOBHX PECYypCiB
no JlepxaBHoro OrKeTy YKpaiHH, 10 € BaKJIUBOK IEPEBaror CIHiBOpaii 3
OOH Tta HATO y mpomy HampsMmky. KpiM TOro, yJacHHKH MHUPOTBOPUYHX MicCiit
HaOyBarOTh HEOOXiAHOTO JOCBiAY Ta KBadidikamii, 110 cTa€ OCHOBOIO JJISl YCHIITHOTO
BUKOHAHHsI 3aBJJaHb y HEOE3MeUHNX YMOBaX, IPUHUMal0YH aKTHBHY y4acTh YKpaiHH y
MHPOTBOpYHX Micisx mif erimoro OOH ta HATO.

OpHak, € TEeBHI acleKTH, IO MNOTPeOYIOTh IOKpAIIEHHs, II€ CTpaTeriuyHe
IUTaHYBaHHS Ta MPABOBE PETYJIIOBAHHS y4acTi y MUPOTBOPUHX OTIEPaLlisiX.
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1) TlocuneHHs CTpaTeriyHOrO IJTaHYBaHHS. YKpaiHi HEOOXiIHO pO3pOOHTH
O1TBII AeTaTi30BaHi Ta aAaNTUBHI CTPATETil U y4acTi y MiIXKHAPOAHUX MUPOTBOPUHX
onepauisix. Lle Bkmowae rnubuie po3yMiHHS TOTCHUIMHMX PHU3MKIB Ta BHUIOJ Bif
KOXKHOI MicCii, OUTbIIY THYYKICTh y NPHUHHATTI IIBHIKWAX pillleHb BiJNOBITHO O
MIHJIUBUX MDKHApOIHHUX 0OCTaBHH.

2) PedopmyBanns 3akoHomaBcTBa. HeoOXiHO OHOBUTH 3aKOHOaBUY 0a3sy, sKa
peryJoe yyactb Y KpaiHy B MDKHAPOIHUX MUPOTBOPUHX OTIEPALLisiX, sl 3a0€3IeYCHHS
KpaIioi I0pUINYHOT MATPIMKH YYaCHHUKIB MICiil Ta aganTariii 70 Cy4aCHUX BUKJIMKIB
MDKHApOAHOI OE3MeKH.

3) Po3BuTOK MiXHApPOAHOI criBOpani. YKpaiHi BapTO MPOJOBKYBATH aKTHBHI
JIBOCTOPOHHI Ta 0araToCTOPOHHI IUIUIOMATHYHI 3yCHJUIA JUISl 3MIIJHEHHS CBOIX
MO3MLIH y MDKHAPOAHUX OpraHizaulisx. Baxmusoro € ciiBnpans 3 iHIIMMH KpaiHaMU
y cdepax 0OMiHy iH(pOpMALIi€r0, HABUYAHHS Ta JIOTICTUYHOT TIATPUMKH.

4) 30inmbIIeHHS IHBECTHIII Yy MHPOTBOPYY MIATOTOBKY. 3HA4HI pecypcH
MaroTh OyTH BHIIEHI AJs MiATOTOBKU Ta OCHAILEHHS MUPOTBOPYHMX KOHTHHICHTIB,
30KpeMa depe3 MOJepHi3allio 00aHaHHs, MTiABUIICHHS KBaTidikamii mepcoHaty ta
PO3IINPEHHS CITEIiali30BAHUX TPEHIHTOBUX MPOTPaM.

5) InTerpamisi HOBITHIX TEXHOJOTiIH. BHUKOpHUCTaHHS MeEpeJOBUX TEXHOJIOTIH
— 30KpeMa INTYYHHUH 1HTEJIeKT Ta HU(POBI MporpamMu Ui aHaiizy IaHHX, MOXKE
MiIBUIIATH €(PEeKTHBHICTD MHUPOTBOPYMX MiCiid, JONOMAararodd B TPOTHO3YBaHHI
KOH(]JIIIKTIB, ONTUMI3allil pO3ropTaHHs PecypciB Ta MiIBUIICHHI OE3MEKH MEepCOHAITY.

OTtxe, YkpaiHa sIK aKTUBHUH YYaCHHK MIKHApOJHOTO CITIBTOBAPUCTBA iHIIIIOE
MeXaHi3MH, CIIPSIMOBaHi Ha 3MilTHeHHs nmoTenniany OOH y cdepi MEpOTBOpUMX MiCii.

BaxiuBoro TemMor € ydacTb YKpaiHm y rymanitapHux Micisx HATO, sxa
JEMOHCTPYE TOTOBHICTh KpaiHM 10 B3a€MOZIl 3 MDKHApOJHUMH TapTHEpaMu Y
BHpIMICHHI TJIOOATBHUX BHKJIWKIB. MHUPOTBOpYAa aKTHUBHICTE YKpaiHH CIIpHUse
3MIIHEHHIO MDKHApOAHOTO iMIJKy KpaiHM, PO3BUTKY BIMCBKOBOIO IOCBiZy Ta
000pOHO31aTHOCTI, 301IbIIICHHS KBaTi()iKOBAaHHMX Ta JOCBIIYEHUX BIHCHKOBHUX.
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UKRAINE’S PARTICIPATION IN PEACEKEEPING MISSIONS OF
INTERNATIONAL ORGANIZATIONS IN THE PRE-WAR PERIOD

Summary

The article analyzes Ukraine’s participation in peacekeeping missions of international or-
ganizations, particularly the United Nations and the North Atlantic Treaty Organization. The
purpose of the article is to examine Ukraine’s influence on peacekeeping processes, with a
focus on legislative changes and initiatives aimed at strengthening international law and the
protection of peacekeepers. Key issues requiring further development are identified, such as the
need for improved strategic planning and legislative development.

The article focuses on global changes in international relations caused by globalization
processes and identifies the role of international organizations in preventive measures and con-
flict resolution. Ukraine’s contribution to peacekeeping operations since its declaration of inde-
pendence includes initiatives aimed at enhancing the UN’s peacekeeping capacity and changes
in legislation regulating the country’s participation in international peacekeeping operations.

The article emphasizes the importance of the experience gained by Ukrainian military per-
sonnel during their participation in peacekeeping missions for maintaining the combat readi-
ness of the Armed Forces of Ukraine, and highlights the financial aspects of the country’s
participation in international peacekeeping operations. It identifies the need to further expand
the civilian component in peacekeeping activities and focuses on the importance of involving
qualified police and legal personnel, particularly through the improvement of the national train-
ing system for specialists and the creation of a national peacekeepers’ registry.

Ukraine’s participation in peacekeeping operations of international organizations like the
UN and NATO enhances the country’s international image, develops its defense capabilities
and military experience, and creates new opportunities for international cooperation in ensuring
global security. The conclusions of the article underline the strategic importance of peacekeep-
ing activities for strengthening Ukraine’s international status and supporting its Euro-Atlantic
integration.

Keywords: peacekeeping mission, international organizations, Ukraine’s participation,
legislative regulation, international security.
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MOHATTSA CAHKIIIA B JOKTPUHI MIXKHAPOJHOI'O ITPABA

CrarTts qociipKye mpoOieMaTuKy CaHKIiH B MDKHapOJHOMY TIpaBi, 30CEpeKYIOUNCh Ha
JeiHIil boro TepMminy. Bike HE OfHE NECATHIIITTS BKa3aHE MUTAHHS MPEJICTABISIE IHTEPEC
JUTSL JOCTITHUKIB, OTHAK TOHUHI HE iCHYE 3araJbHONPHIHATHOTO MiIX0Iy 10 HOTO pO3B’sI3aHHA
aHi Ha PiBHI JOKTPUHM MDXHApPOIHOTO IIpaBa, aHl Ha piBHI Horo pkeped. Lls TepminoioriuHa
HEBU3HAYCHICTH CTBOPIOE TIPUKIAIHI TMPOOJIEMH, TIOB’s3aHI 31 CHIPHAMH TPaKTHKaMH
3aCTOCYBAHHS CaHKIIH Ta TX MOJAIBIIOT IPABOBOI OI[IHKK 3 TOYKH 30pY MDKHAPOJHOTO IMpaBa.
YV HUHIIHIX YMOBaX HarajibHICTh BHPIMICHHS IUX MpoOiieM HaOyBae OCOOIMBOTO 3HAYCHHS Y
3B’SI3KY 31 3pOCTaHHSM KUIBKOCTI CAaHKIIHHUX PeKUMIB. 3apyOiKHA HayKa MIXKHAPOJHOTO ITpaBa
TIPUCBSUYE JAeAaNi OiTbIe yBaru po3B’s3aHHIO NMUTAHB, ITOB’S3aHHUX 13 BH3HAYCHHAM MOHATTS
«CaHKIIT», 110, HA KaJlb, € MEHIII BJIACTUBHUM JUIsl BITYN3HSIHOI HAyKH. B cyKyITHOCTI 3a3HaueHi
YUHHUKH BKa3YIOTh Ha IOLUTEHICTE IPOBEACHHS [IHOTO TOCTIHKEHHS, SIKE MA€ HAa METi OKPECITUTH
KOJIO THX 33aXO/IiB, 1110 BU3HAYAIOTHCS SIK CAaHKIIIi B Cy4aCHOMY MDKHAPOIHOMY ITPaBi.

B pesynbpTaTi mpoBeNeHOTO aHai3y CTBEPIKYETHCA, IO HAyIli MIKHApOJHOTO IIpaBa
MpUTAMaHHI J1Ba MiJXOMW 1O BH3HAYCHHS CaHKLiNA. [leprimii, MMPOKUNA MigXiJ MPOIOHYE
OXOIUTIOBATH TOHATTSAM CaHKIIi TIPUMYCOBI 3aXO, BXKHUTI MOTEPIIJIO e KaBOIO
IHMBIyaJbHO B TOPSJAKY CaMOJOIOMOTH Yy BHUIIISAI KOHTP3aXOJiB Ta PETOpPCIH Juis
3a0e3neueHHsI JOTPUMaHHS IPaBOMIOPYITHHKOM ITOPYIIICHUX 3000B’sI3aHb, a TAKOXK MTPUMYCOBI
3axonu, 3actocoBaHi konektuBHO Pb OOH B mopsaky rmaBu VII Craryry OOH s
BiTHOBJICHHS MDDKHAPOTHOI 3aKOHHOCTI. HatomicTh, npyTuii, By3pKHI ITiIX1/1 BH3HAYAE CAHKITi 1
BUKIJIIOYHO SIK IPUMYCOBI 3axoju, 110 3actocoBytoteest Pb OOH BigmoinHo 1o rmasu VII
Cratyty OOH. ABTOp pOOHUTH BUCHOBOK, 110 BY3BKHH ITiJXiJ] Hapa3i BBaXKA€THCS MTaHIBHUM B
HAyYIli Ta TAKUM, 10 BI/IMTOBI/IA€ MOJIOKEHHSIM Cy4aCHOTO MIXKHAPOTHOTO TIpaBa.

OmHOYACHO 3 IINM, 3BEPTAEThCA yBara Ha IIHPOKO PO3MOBCIOKCHUH B CBITOBIN MPaKTHIII
(eHOMEH TaK 3BaHUX «OJAHOCTOPOHHIX CaHKIIH», MediHIis Ta mpaBoBa MpUpPOJA SKUX
TaKOX 3aJHUIIAIOTECS TUCKYCIHHHUMHU. B pesynpraTi ormsmy HasBHUX BU3HAYECHb POOHUTHCS
BHCHOBOK, 1110 CITUTBHUM JUISl HUX € PO3YMIHHS ITUX MIp SIK TPUMYCOBHUX 3aXO0/1iB, 3aCTOCOBaHNX
JIepKaBOI0, TPYIIOI0 NepKaB ado MKHAPOIHUMH opraHizarmismu 6e3 cxBanenHs Pb OOH, 3
METOI0 MPUMYIIEHHS 1HIIOT JIep)KaBy 10 3MiHN 11 nomiTuky. Take po3yMiHHS «OJHOCTOPOHHIX
CaHKI[ii» BUKITIOYAE X OTOTOKHEHHS 3 «CaHKI[ISIMI» B CTPOTOMY CEHCi CJIOBa 1 BiIIIOBIIHO
JIO0 TIEpEeBaKal04yoro BY3bKOTO MiX0ay A0 iX BuzHaueHHs. HaroMicTbh, MpakThka Jep>KaBHUX
BiTHOCHH CBITYUTH PO aKTHBHE 3aCTOCYBaHHA IIMX 3aXOIB Ta iX 1IeHTH(]IKAIIIFO K «CAHKIIIi»
B TEKCTaX BHYTPILNIHBOI'O 3aKOHOJIABCTBA, IO MPUBOJIMTH JIO BHCHOBKIB, IO (PAKTUYHO B
CydJacHI MDKHApOIHIM MIHCHOCTI iCHYIOTH JBa Pi3Hi 32 CBOIMH XapaKTEPHUMH O3HAKaMHU
MIPUMYCOBI 3aXO0/I, SIKI OJTHOYACHO HOCSITh Ha3By «caHkmii». Cepel HUX, IPUMYCOBI 3aX0/IH,
BxkuTi Pb OOH Ha BHKOHaHHS TOBHOBaXKeHH BimmoBimHO mo riaBu VII Cratyty OOH, a

© €. K. Kaprora, 2024
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TaKOX NPUMYCOBI 3aXOJ/iM, 3aCTOCOBaHI JIEP)KaBOI, T'PYNOI0 AepkaB abo MIKHAPOIHUMHU
opranizauismu 6e3 cxBanennss Pb OOH, 3 meToro npuMyIleHHs 1HIIOT Jep)kaBH A0 3MiHH ii

[OJIITUKH.

KurouoBi cioBa: caHkIlii, IPIMyCOBI 3aXOAM, peTOpcii, pempecaiii, KOHTP3aXOIH,
OJTHOCTOPOHHI CaHKIIi.

IlocranoBka mpodaemu. [IpoOiemMaTnka CaHKIIH B MDKHAPOTHOMY TIpaBi €
OJTHI€I0 3 IEHTPAILHUX TEM HayKOBOT0 JUcKypey. [ligBuiiena ypara 10 HbOT0 iHCTUTYTY
rovaja MpUBEPTATHUCS 1€ B JAPYrid mosioBuHI XX CTOJNITTS, 1, K CBIIYUTH OTJISII
MIDKHapOIHO-TIPABOBOI JIITepaTypH, HE 3racae i chboromHi. BogHouac, He3Bakaroun
Ha MiBUIIEHUH iHTepec 3 OOKy BUCHHX, BAPTO KOHCTATYyBAaTH 3HAUHY PO30IKHICTH
y IX MiJIX0/ax JI0 PI3HUX aCIEKTIB BUBUYCHHS I[OTO ()CHOMEHY, 30KpeMa i JI0 TAKOTro
0a3nCHOTO, K caMe TIOHATTSA CaHKIid. HasBHA TepMmiHOJIOTIYHA HEOTHO3HAUHICTH
CTBOPIOE TIEBHI TPYAHOLI, MOB’S3aHI B TOMY YHCJI 31 CHIPHUMH HPAaKTUKAMH
3aCTOCYBaHHSI [IUX 3aX0/11B Ta MOAJIBIIIMM HaJaHHIM M BiJIIIOBIIHOT IIPABOBOT OI[IHKU
3 TOYKH 30py MIXKHAPOIHOTO TIpaBa. B yMOBaX ChbOTO/ICHHS HATaIbHICTh PO3B’ SI3aHHS
LUX TPYZHOLIIB Ha0yBa€e 0COOJIMBOI 3HAYYIIOCTI 3 OTJISILYy Ha MOCTIMHO 3pocTardy
KUIBKICTh 3arpo3 Ta MOPYIIECHh MIKHAPOIHOTO MUPY 1 OC3MEKU Ta KOPECIOHAYIOUY
IIbOMY TEHCHITIIO 3aCTOCYBAaHHS Cy0’ €KTaM1 MI’XKHApOIHOTO IpaBa pisHOMAHITHHX 3a
CBOEI0 MIPABOBOIO MIPUPOAOI0 MPUMYCOBHX 3aX0/IiB SIK Mip pearyBaHHs Ha TaKi 3arpo3H
i mopyuieHHs. Bka3aHi YNHHUKY 3yMOBIIOIOTh HEOOX1IHICTh IPOBEICHHS PETEIBHOTO
TOKTPUHAIBHOTO AOCTIIKEHHS MeiHImil «CaHKIIi».

AHaJni3 ocTaHHIX goc/izkeHb i myOaikaniii. 3apyOikHa MIXXHApOAHO-IIPABOBA
JIiTepaTypa XapaKTePU3yeThCs TOMITHOK 3alliKaBJICHICTIO Y BHBYCHHI PI3HUX
TEOPETHYHUX Ta MPAKTUYHHUX THTaHb, MOB’sA3aHUX 3 caHKmisMmu. Cepen ¢axiBIliB,
Tpaili SKuX OyJId IPUCBSIYEHI TOCIiKEHHIO AeiHimii UX 3aX0/1iB, MOYXXHA BHJIIIMTH
I1. Bocinbiton (C. Beaucillon), T. Pyiica (T. Ruys), 2K.-M. Tysenena (J.-M. Thouvenin),
0. Xodep (A. Hofer), K. ITopreny (C. Portela), M. Acamy (M. Asada), JIx. A6i-Ca-
aba (G. Abi-Saab), A. Ilemnera (A. Pellet), A. Mipon (A. Miron). Bitunsnsiza Ha-
yKa, Ha Kallb, BUABJSIE MEHIIE iHTepecy A0 3a3HaueHoi cepu. [ToHATTS caHKIid
OyJ0 TpeaMeToM JOCHIHKeHHS TaKuX YKpaiHChbKMX BueHuX, sk O. B. byTtkeBud,
B. A.Bacunenko, }O. O. Cenisap, 1O. B. Manumesa, K. B. I'pomosenko, B. A. Benpkai,
I. C. ormu Hypynnaes, H. . Slkumayk.

MeTa cTaTTi IoJsirae y J0CiPKeHHI ICHYIOUNX Y TOKTPUHI MIXKHAPOIHOTO TIpaBa
ITiJIXO/TiB 10 BU3HAUEHHS MOHATTS «CAHKIIi» Ta, HA IMiJCTaBl iX aHaIi3y, JOCATHCHHS
YITKOrO PO3YyMiHHSI BIJHOCHO TOTO, SIKi 3aXOAM OXOIUTIOIOTHCS LIUM TEPMIHOM
BIJITOBITHO IO CYYaCHOTO MI>KHAPOHOTO TIpaBa.

Bukaanx ocHoBHoro martepiady. HaykoBa ucKycis HaBKOJO BH3HAYCHHS
TEPMiHY «CaHKIii» B MIKHApOJHOMY TpaBi TPHUBa€ BXKE HE MepIIe JIECSTHPIYYS.
3a 1eif gac crajgo 3po3yMisio, IO MpobaeMaTHKa CAHKIIH HOCHTh, B TIEPIITy YEpTy,
KOHILIENITYaIbHUH xapakTep. Lle mependavae, mo gocmipKeHHs IUX 3aX0/IiB 3a3BUYal
BiZIOyBa€eThCs Kpi3h MPU3MY MEBHOT KOHIICMIIT TPAaBOPO3YMiHHS, SIKOIO TOSICHIOETHCS
CYTHICTP 1 IPU3HAYCHHS TpaBa 3arajoM Ta MiXKHApOIHOTO TpaBa, 30KpemMa. B mpomy
3B’s13KY, B KOHTEKCT] CAaHKLIH OJHUM i3 BUpIIAIbHUX (HAKTOPIB, SIKMH BIUIMBAE Ha 1X
nediHilio, BCTAHOBJICHHS O3HAK Ta HABITh BU3HAHHS (DaKTy iCHYBaHHS TaKHX 3aX0/IiB
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y MDKHapOJHOMY TIpaBi, € MOTJISIIN HAYKOBISI — MPEJCTABHUKA Ti€l UM 1HIIOT KON
MDKHapoHOTO npaBa. Uepes 1ie, YHUKAIOYN JCTAILHOIO OMVISY BCiX BHUCIIOBICHHX
TMOTJISI/TiB, BBAYKAETHCS IOUUITBHIUM PO3TIISHYTH Ti 3 HUX, [0 CIIPABUJIM 3HAYHHUI BIUIUB
Ha (opMyBaHHS HAYKOBUX YSBICHD PO IHCTUTYT CAHKIIIHA B MDXKHAPOIHOMY TIpaBi.

XPpOHOJIOTIYHO TEPITUMH 3 HUX € TIOTJISIH IOPUANYHOTO IMO3UTHBI3MY XIX
CTOJITTSI, SIKUH PO3TJSLAaB NPaBoO SK Haka3 CyBepeHa, 3a0e3MeUeHOro CAaHKIIEO
[1, c. 37]. B ubomy ceHCIi, CaHKIIIT MPECTABISUIACS CKOPIIle SIK (hopMa Mi>KHAPOIHO-
MPaBOBOi BIAMOBIMATBLHOCTI, TOOTO 3aci0 BHUpa)XCHHS HECUPHATIMBUX HACTIIKIB
MIXHApOJHOTO MPAaBONOPYLICHHS, SKi Ma€ MOHECTH JeprKaBa-NPaBOMOPYLIHUL.
[To3a TiM, caHKIIIT 300pakyBaJIuCs B IKOCTI HEOOX1THOT XapaKTepUCTUKH mpaBa. Ls
Te3a MPU3BOJMIA IO BUCHOBKY, IO BiJICYTHICTh B MIXKHAPOJHOMY IIpaBi CyBepeHa
BKa3y€e Ha BiJICYTHICTb CaHKIiH, a OT)KE i Ha HE ICHYBaHHS MIXXHApOJIHOTO NpaBa
K cucTeMH npasa [2, c. 141-142]. HaromicTh, Bxke y XX CTOINITTI MO3UTHUBI3M I1e-
pecTaB HAIUIATH CAHKIII POJUTI0 HEBiJ €éMHOTO €JIEMEHTa IMpaBa Ta BH3HAB MiX-
HapoJHE MPaBO MPaBOBOIO cucTeMoro [3, c. 48], ska, ogHaK, Ha BiJMIHY BiJ Ha-
[IOHATFHO-MIPABOBUX CHCTEM, I1030aBlieHa [EHTPATI30BAHOTO amapary Biaad 3
3aKOHOJIaBYMMH, CYJOBHMH Ta IMPaBO3aCTOCOBHUMH MOBHOBa)KeHHIMH [4, c. 1].
3aMicTh LBOTO, MI>KHAPOAHE MPAaBO 300paXKyETHCS SIK BUCOKO JEICHTPai30BaHUI
MPaBOBUH TMOPSJIOK, JI¢ HE ICHYe OpraHiB BJajJH, HAJIJICHUX KOMIICTCHI[ISIMU
CTBOPIOBATH Ta 3aCTOCOBYBATH IMPABOBI HOPMH, & TAKOK BCTAHOBIIOBATH (PaKTH iX
MOPYLICHHS 1 HAKJIaJaTH CaHKii. BkasaHi TOBHOBa)KEHHSI 3aIMIIMIINCS Y BOJIOJIHHI
nepxkaB. OcTaHHI KOPHCTYIOTBCSI TPaBOM 3aCTOCOBYBATH 1HJMBIAyalbHI CaHKIIII,
sSKUMH, siKk BBaxkaB ['. Kenmb3eH, € BiliHa Ta pemnpecanii [5, ¢. 110]. Anamoriuni mo-
isian BucioBmoBas k. KyHi, miakpeciooun, mo B MeXax MiKHapOIHOIO Tpa-
BOIOPSJIKY KOXKHA Jiep)kaBa BHCTymae judex in causa sua (CyIast y CBOi# crpasi),
SKHH CaMOCTIHHO TIyMauyuTh MPABOBI HOPMH, BCTAHOBIIIOE MPABOMOPYIICHHS Ta
oco0y, BUHHY y MOTO CKOEHHI, a TAKOK CAMOCTIHHO O0Mpae CaHKIIIi Ta BiAMOBiIae
3a 1X HaKJIaJaHHs. BUeHui TakoX MOroJKYy€ThCS 3 TBEPAXKECHHAM, 1110 3arajlbHOMY
MDKHapOJHOMY TIpaBy BijoMmi caHkmii y ¢opMi BiffHE Ta pempecaiiii, ame i3
MEBHUM 3acTepeXeHHsM. Tak, B TOH yac sik penpecaiii MO>kHa OyJI0 PO3IIIAIATH SIK
CaHKIii, OCKUIBKH IIi 3aX0Ji1 30pOIHOTO Ta HEO30POEHOTO XapaKTepy, BiJlMOBIIHO
JI0 BUMOT MDKHApPOJHOTO TpaBa, BKUBAIWCA Yy BIANOBiIb HA TEPBICHO BYMHEHE
MPaBONOPYILICHHS, TPUPIBHIOBATH BiHY A0 CaHKIii BUABAIOCs ACLIO CYMHIBHUM.
AJpxe, 10 ieBHOTO MOMeEHTY jus ad bellum 3anuinanocs mepeBaKHO HEOOMEKECHHM,
1 JepKaBu MOTJIM B OyIb-sSKHi 4ac i 3 OyAb-sKOI MPUYMHU PO3MOYATH BiHY
[6, c. 325].

B 11boMy KOHTEKCTi, BapTO 3ayBa)kKHMTH, 110 TaKa IHTEpIIpeTallis CaHKLilA Ta iX
HOMEHKJIaTypa BIATIOBiaNa MPaKTHIII MDKICPKaBHUX BIJHOCHH, IO iCHyBaja IO
1945 poky. Lle now’s3ano 3 npuiinsartam Craryty Opranizauii O6’ennannx Hariit
(mami — OOH), sikuM OyJ10 BBEJCHO 3arajibHy 3a00pOHY Ha 3aCTOCYBaHHsS CHJIM abo
MOTPO3HM CHJIOK Yy MDKHAPOJHUX BIIIHOCHHAX, IO TAKOX OXOIUTIOBANA 3BEPHEHHS
JIO TUX 3aXOJiB IS IIiJiel 3a0e3leYeHHs JTOTPUMaHH MiXHAPOJIHUX 3000B’s3aHb.
PesynpTaToM Takoi 3a00pOHH cTaIO Te, IO HA 3aMiHy BilfHI Ta penpecatisiM BUHHKIIH
KOHIICTIIIi caMOOOOPOHHU Ta KOHTP3aXOiB SK BHITAIKH ITPABOMIPHOTO 3aCTOCYBaHHS
pUMYCY, JIe KOHIIEIIIisl caMOOOOPOHH 00’ €jHAIa 3aX0/11 3 BUKOPUCTAHHIM CHJIH, SIKi
3aCTOCOBYIOThCS 3a paBmiiamiu cT. 51 Cratyry OOH y BinnoBiab Ha 30poiHUI Hamay
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[7, c. 576], a KOHIIEMIIisI KOHTP3aXO/iB — 3aX0JIH, 1110 € HECUJIOBUMH 33 CBOEKO TIPUPO-
moro [8, c. 230].

Coiz BiIMITHTH, 110 TEPMiH «KOHTP3aXOAM» YBIMIIOB B aKTUBHUH YKUTOK TUIBKU
3 moyatkom podotu Komicii mixkaapoanoro npaBa OOH nHan [IpoexTom crareit mpo
BIMOBINATBHICTL IepikaB 3a MiKHapomHo-npoTunpaBHi misaaga 2001 poky (mami —
[Ipoexr crareit) [9, c. 321], TOMy MOXKHa TMOMITHTH, 10 B JITEPATYpPi JO TOTO Yacy
30epiranacs TCHJICHI[ISI BUKOPUCTAHHS MOHSTTS «perpecaiiiy s Mo3HAUSHHS 1/1ecH-
TUYHOTO KOJIa IPUMYCOBHX 3aXOJIIB, IO BHIVISIAE JICIIO HEKOPEKTHUM, OCKIJIbKH Ha-
pasi TepMiH «penpecanii» BUKOPHCTOBYETbCA Y By3bKOMY 3HA4CHHI JUIS TIO3HAYCHHS
BIICBKOBHX perpecaltii, 10 SKUX BAAIOThCS B yMOBaX 30pOHHOI0 KOH(IIIKTY.

Takosx BapTo migKpecauTH, mo [IpoexT cTareil He MICTHTh BU3HAYEHHS TEPMiHY
«KOHTP3aX0/In», IPOTE HOT0 aHalli3 J03BOJISIE TITH BUCHOBKY, IO ITiJ KOHTP3aX01aMH
HEOOXiZHO pO3YMITH MUPHI IPUMYCOBI 3aX0/I1 TIOTEPIiJIOl epKaBU OO0 JIepKaBHU-
MPABOMOPYIIHHUII, JO SKUX MOTEpIiia JepKaBa BIAETHCS B OJHOCTOPOHHBOMY
MOPSIAKY 1 Y BIANOBiIb HA NMEPBICHO BYMHEHE MIKHAPOIHO-IPOTUIPABHE HiSIHHS 3
METOIO CTIIOHYKaHHS JIep)KaBH-TIPABOIIOPYIIHUII J0 BUKOHAHHS CBOIX 3000B’s3aHb
[3, c. 2]. Ilpu mpomy, MPUMYCOBHI XapakTep KOHTP3axOJiB O3HA4Ya€ 3aCTOCYBAHHS
LI0/I0 TIPaBOMOPYIIHUKA 3aXOAiB, AKi O 3a 3BUYafHUX 0OCTAaBHH MOPYLIYyBaJI HOPMHU
MI>KHapOJIHOTO MPaBa, OJJHAK HEMPAaBOMIPHICTB SIKMX BHKITIOUAETHCS Y Pa3i JOTPUMaH-
HsI BUMOT, 3akpiriernx y [Ipoexri crareii (crarti 49-54).

OkpiM 1BOTO, TiJ Yac OOrOBOPEHHS KOHIICMIII KOHTp3axoniB, Kowmicis
MixkHapoaHoro npaBa OOH 3BepHyna yBary Ha peropcii — iHIIMH, BiIMIHHUH BiJ
KOHTP3axO/liB BUJ TPHUMYCOBHX 3axomiB. Sk miakpecmroerbes y IIpoexti crareid,
KOHTP3aXOJIu CIIiJi HMPOTUCTABISITU PETOPCISIM — «HEAPYKHIM», ajleé CYyMICHHM 3

MIXKHapOJHUM TIPaBOM aKTaM, SIKI MOXYTh 3aCTOCOBYBATHCSl SIK y BiJIOBib Ha
HEAPYKHI aKT IHIIOI JiepXaBH, TaK 1 Ha MONEPEeAHhO CKOEHE HEI0 MIKHApPOIHO-
npotumpasue aisHH [10, c. 128].

TakuM YMHOM, 3MiHM MDKXHAPOAHUX BIJTHOCHH, iX CYITyTHE TEOPETUYHE OCMHC-
JICHHS] Ta HOPMAaTUBHE 3aKPIiTUIEHHS TPU3BEH 10 PO3YMIHHS, IO KOYKHA MIKHAPOJI-
HO-TIpaBOBa HOpMa (HaKTHYHO 3a0e3leueHa CAHKII€ — MPUMYCOBUMH 3aXO0AaMHU
y BUTJISIII KOHTp3axoaiB Ta peropciil. Sk mincymoBye M. E. O’Konnen, cankimii €
HEBiJl’€MHOIO YaCTHHOIO MIKHAapOIHOTO TpaBa, K 1 OyIb-sKOi MPaBOBOI CHCTEMH,
x04a i icHy10Th He y (hopMi «rpocToro nomineiicbkoro npumycy» [8, ¢. 7, 10].

BopHouac Ha 1IbOMY IHCTHUTYT CaHKII{ B MDKHAPOJHOMY TIpaBi HE 3yIIHHUB CBIii
po3BuToK, ockinbku Ctaryr OOH nependayas # iHII HOBOBBEACHHA. 30KpeMa, MOBa
iae npo 3akpiruieHns y riasi VII moBnoBaxkens Paau besnekn OOH (nani — Pb OOH)
Ha BU3HAYCHHS ICHYBaHHS «3arpo3d MHPY, OyJb-IKOTO MOPYIICHHS MUPY a00 aKTy
arpecii» Ta 3aCTOCYBaHHS MPUMYCOBHX 3aXOMIB «UIS MIATPUMKH a00 BiTHOBJICHHS
MDKHapoaAHOro Mupy i 6e3mekm» [11, ct. 39]. Taki nonoxenust Cratyty OOH cranu
BEJINYE3HUM KPOKOM BIIEpe/, a/uKe Briepine (QyHKIii BCTaHOBICHHS (aKTy BUMHEHHS
IIPAaBOINOPYILICHHS Ta ACP/KAaBU-ICIIHKBEHTA, IPUHHSITTS PILICHHS 1010 3aCTOCYBaH-
HSl HEBIMCHKOBHUX 1 BIICBKOBHX CaHKLIHM Ta IX BUKOHAHHS OyJ10 LEHTPaJi30BaHO B py-
Kax oprany MikHaponaHoi opranizamii — Pagu besnexku OOH [11, cT. 41-42].

[Toka3oBo, 1110, HE3BaKal4W Ha MIMPOKY IPAKTUKY 3aCTOCYBAaHHS TEPMiHY
«CaHKUI1» JUIA TO3HAUYEHHS IPUMYCOBHUX 3aX0/liB, PETJIAMEHTOBAHUX CTATTAMU 41 142
Craryty OOH, cam TepmiH He Qirypye B IOKYMEHTI, 3aMiCTh HbOTO BHKOPHUCTOBY€EThCS
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TEepMiH «3axoaum». Ha nOymMKy JAeskdxX TpaBHUKIB, el (akTop, a TakoxX IXx
MIePEKOHAHICTD, IO TePMIiH «CaHKIII(» Ma€ BUKOPHCTOBYBATHUCS TUTHKH B KOHTEKCTI
TUX IPUMYCOBHUX 3aX0J1iB, L0 3aCTOCOBYIOTHCS Y Bi/AMOBI/Ib HA MPABONOPYILEHHS [12,
c. 494], cBiguaTh MpO CHIPHICTH 3aCTOCYBAaHHS I[LOTO TEPMIHY IO BiJHOLICHHIO JIO
3axoniB Pb OOH. JlomatkoBo 3ayBaxkyerbes, mo Ctatytr OOH He ynmoBHOBaxkye Paxy
Besnekn 3acTocoByBaTH MPHMYCOBI 3aXOJM y BHIIQJKaX BUMHEHHS MIKHAPOIHOTO
MPaBOINOPYIIEHHS, 0OMEXYIOUN c(hepy TaKoro 3acTOCYBaHHS JI0 CHTYallid 3arpo3u
MHUDY, TOPYIIEHHS MHpY abo akTy arpecii. Ha migcraBi mux MipKyBaHb pOOHUTHCS
BHCHOBOK TIPO HEJOPEUYHICTh BXKMBAHHS TEPMIHY «CAHKI[I» JJs IMO3HAYCHHS
MPUMYCOBHX 3aX0/IiB, BperyaboBaHuX ctaTTsMu 41 i 42 Cratyty OOH.

He mopinstoun HaBeieHI MOTISAAM, 3ayBaKMMO, IO OCTaHHI, B MiJOMY, He
3HAUIUIM TiATPUMKHU aHi B TEOPETHYHIH, aHi B MPaKTUYHIM miomuHax. B sxocTi ix
KPUTHKHU CTBEPKYBaiocs, 110 3axoau Pb OOH miananaroTs mijg KaTeropiro CaHKIIin,
OCKIIBKM BOHHW B)XKHMBAIOTHCS MPOTH THX, XTO TOPYIIYE «HEYITKO c(hOpMyIHOBaHE,
ane BiuodeHe 1o CtaryTy 3000B’s3aHHSI yTpUMYBAaTHCS Bif OyAb-sSKUX i, IO
CTaHOBIISITH 3arpo3y MHpY abo TMOpYIICHHS MHUPY, a TaKOX BiJl OyAb-SKOTO aKTy
arpecii» [13, c. 151]. Oxpim mporo, B camux pesomromisx Pb OOH BianosimHi 3axomu
YacTO HA3HMBAIOTHCS «CAHKIIIMKY» [14, c. 4].

VY Takwuii crioci0, 3 npuitHATTSIM CTatyTy OOH NOHATTS CaHKIi# B MiXKHAPOTHOMY
mpaBi OyJIo po3IIHMpeHe i OXOINTIOBAIO CaHKIII, sKi (1) BKHUBAIOTHCS IMOTEPITIIIO0
JIep’KaBoIO 1HANBIAYaIbHO (ACUEHTPAII30BaHO) B MOPSAKY CaMOJOIIOMOTH Y BUTJIISIII
KOHTP3aXoJ[iB Ta peropcii Juis 3abe3redeHHsl JOTPUMAaHHS MPaBOMOPYUTHUKOM
MOpyImIeHNX 3000B’s3aHb; (2) BKUBAIOTHCS KOJIGKTUBHO (IIEHTPAi30BaHO) 3a
JIOTIOMOTOF0 IHCTHUTYIIOHATbHOTO MexaHi3My OOH jyis BiTHOBICHHS MiXKHApOIHOL
3aKOHHOCTI.

Sk cBiMUMTH MOAANBINMK aHANI3 HAYKOBUX IOCHIKEHb, TaKUM MiAXim 10
BU3HAYCHHS TIOHATTS CaHKI[I HE OTPUMaB OJHOCTAHHOIO BH3HAaHHA. BueHi
MPOJIOBXKYBAJIM TPOMOHYBAaTH BiacHi jaediHimii caHKIiH, ski abo mojsiraau y
JaCTKOBIH MOAMQIKaIIii BUIIICHABEACHOT'0 BU3HAUCHHS, 200 TIepen0avyaiy MPOITO3HIII0
a0COJIIOTHO 1HIIOrO po3yMiHHA HMX 3axoXiB. Ha sxamb, oOMexeHH 00CsAT IBOTO
JIOCII/DKEHHSI HE JIO3BOJISIE BUCBITIMTH YCi HasiBHI TIIYMaueHHs TEPMiHY «CaHKIIII»,
HATOMICTh YBaru MoTpedyroTh HACYTTEBIMII 3 HUX.

Tak, OJHUM 13 KPUTHKIB TaKOTO MIMPOKOTO IMiJIXOJY JO BHUSICHEHHS IOHSITTS
«caHkiii» Buctynus ®. Paiit, skuii BUCIIOBJIIOBAB CyMHIBH II[0JI0 TOTO, Yd MOXKHA
OJTHOCTOPOHHI aKTH CaMOOIMOMOTH, Jie JIep)KaBa i€ K «BIACHUH Cyms i mepud»,
KaTeropu3yBaTH sk caHkuii [8, c. 144]. AHanoriyi 3acTepe)KeHHS MOXKHA 3Ha-
ity B podorax Jx. A0i-Caaba, sikuii BU3HAYa€ CaHKIT K «IPUMYCOBI 3aX0/H, 110
BXKHMBAIOTHCA HA BUKOHAHHS DIIEHHS KOMIIETEHTHOTO COIIalIbHOTO OpraHy, TOOTO
Oprasy, OPUAMYHO YIIOBHOBAKEHOTO JISITH BiJ IMEHI CUIBHOTHY. L5 puca BiapizHse
CaHKIIIi BiJ MPUMYCOBUX 3axO[liB, 3aCTOCOBAHMX IHJIMBIIyaJbHO JepXaBamMu abo
TPYIIOI0 JIepyKaB IM03a PIIeHHSIM Takoro oprany. OCTaHHI 3aXOOH € «3aJTUIITKAMIDY
CaMOJOIOMOI'H, «IIPUBATHOI'O NPaBOCY/Is», LIO ICHYBaJd B MEPioA KIACHYHOTO
MDKHapOJIHOTO NPaBa, a B paMKax HOro Cy4acHOro ctaHy (QyHKIIOHYIOTH BiJIIIOBITHO
JI0 BY3BbKHUX IpaBOBHUX oOMexxeHb [15, c¢. 32, 38-39]. Cxoxuil By3pKHH MiaXix mif-
TpuMyBaBcs 1 Kowmiciero mixkHapoanoro mpasa OOH, sika mia caHKIisIMH NPONOHY-
BaJa PO3YMITH JIMIIE 3aXOAW NPUMYCY, IO 3aCTOCOBYIOTHCS BiATOBIZHO 1O ycTa-



NPABOBA AEPIRABA 542024 EEEEEEEEEEEEEEEEEEEEEEEREE 157

HOBYOIO JIOKYMEHTa II€BHOI MIKHApOJHOI OpraHizaiiii, 30KpemMa BIAMOBIIHO 0
rmaBu VII Craryry OOH [10, c. 75]. Taki 3axonu BKWBalOTHCS MIKHAPOAHUMU
OpraHi3allisiMd SIK NpeACTaBHUKAMH MIXXHApPOJHOTO CITIBTOBAPHCTBA, SIKi HAIlICHI
JiepKaBaMH BiJIMOBITHUMU TTOBHOB)KEHHSIMHU, 10 Ha/1a€ IM MPUHIIMIIOBY BiAMIHHICTh
BIiJI IHIMBIyaIbHUX JIil JCpPIKaB.

OpHOYacHO 3 UM, HA Hally TYMKY, BULICHABEACHUH MiaXiJ MOTpedye meBHOi
Jeranizaiii B 4aCTHUHI TOTO, MIO MijJ CAHKIISIMH HEOOXiIHO PO3YyMITH MPHMYCOBI
3ax0[H, 10 SIKUX BIAETHCS He OyIb-sKa oprasizauis, a came OOH i came Ha BUKOHAHHS
MMOBHOBaXKeHb, 3akpituieHnx riaBoto VII 11 Craryry. Take po3ymiHHs 0a3yeThCs,
[o-Tepie, Ha BUILEHABEICHOMY YSIBJICHHI NMPO KOMIETEHTHUH OpraH, IOPUANYHO
YIIOBHOB)KEHUH MIXKHAPOJIHUM CITIBTOBAPHCTBOM Ha 3acTOCYBaHHs caHKIid. [lo-
npyre, Ha Tomy (akTi, mo OOH € enmuHOO opraHi3alli€ro, YICHCTBO 1 TOBHOBaKEHHS
SIKOi € JTOCTaTHBO HIMPOKHUMH, 100 MPECTaBISITH MIXKHAPOJIHE CIIBTOBAPHUCTBO B
uizomy [16]. ITo-Tpere, Ha Tomy, mo Craryr OOH sk Mi>kHApOIHUH TOTOBIp, 3TOIY
Ha 000B’sI3KOBICTH SIKOTO OyJ10 HamaHo 193 nepikaBamMu, 3aKpiIlUTIOE MOBHOBaKeHHS Pb
OOH mnpwuiimaru pimeHHs MO0 BKUTTS MPUMYCOBHUX 3aXO/IiB.

[lpy 1pOMy, 3a JOMOMOrOK TaKOTO YTOYHEHHs, 3 OJHOTO OOKYy, CaHKIIi
BiJIOKPEMJTIOIOTECSL BiJl TaK 3BAHUX «IHCTUTYHIWHWUX CaHKII», SKi HAKIAJalOThCS
MI>KHapOIHUMH OpraHi3allisiMH Ha ITiICTaBi IX BHYTPIIIHBOTO MpaBa y pasi MopyIeHHs
OCTaHHBOTO JEPIKABOIO-WIEHOM Takoi MikHapomHoi opranizamii [17, c. 21]. L
THCTUTYIIIHI CaHKIii BTUTIOIOTHCS y (OpPMI NMPU3YITUHEHHS NpaB Ta NpPUBLIEiB, sKi
BHILIMBAIOTH i3 YJICHCTBAa Y MDKHAPOJHINA OpraHizallii, sK HampuKiIaa M030aBICHHS
mpaBa TOJIOCY 32 HECIUIaTy BHECKIB, IMO30aBIICHHS MpaBa Ha MPEICTaBHUIITBO B
opraHax Mi>kHapoaHO1 opraHizaiii [12, ¢. 500]. 3 iHmoro OOKY, 3BEpTa€cThCs yBara Ha
BiAMIHHICTh Mk caHKIiissMd OOH Ta npuMyCOBUMH 3aX0JaMH 1HIIUX MIXXHAPOTHUX
oprasizaliif, CHpsIMOBaHMX MPOTH JepKaB, SIKi HE € IX YIeHaMH Ta MIKHAPOJHO-TIPO-
TUIPABHHUM JISIHHSIM SIKUX He OyJi0 3aBJIaHO MPSMOi IIKOJIU TAKMM MIXKHAPOIHUM Op-
rafizaiism. B minoMy, BaKIHBICTh TAKOTO PO3MEKYBAaHHS TOSCHIOETHCS PI3HUM MiXK-
HapOJHO-TIPABOBUM PETYIIOBAaHHSM, IO O(QOPMIIIOE BUKOPUCTAHHS 3raJJlaHUX BUILE
MIPUMYCOBHX 3aXOJliB. AJDKe, XaOTHYHE TTi/IBeJICHHS BCIX aKTiB MPUMYCY ITiJl TOHSTTS
«CaHKIi1», MOAO SIKMX ICHY€E MPEe3yMIIIIisl iX MpaBOMipHOCTI, 03Ha4ano0 Ou, IO BOHA
MIOIIUPIOETHCS Ha BCI I1i 3aXO/H, 10, OJHAK HE BIMOBIIAE MOJOKEHHSIM MiKHAPOJI-
HOTO TpaBa. 30KpeMa, IIe CTOCYEThCS MPUMYCOBUX il peTiOHaIbHUX MIKHAPOTHHX
oprasizauiii, 1o AKUX Hpex’ sIBISIOTHCS TO0AATKOBI BUMOIH IIOAO iX 3aKOHHOCTI Yy BHU-
sl nonepenuboro cxpaneHuss Pb OOH mux giit [11, ct. 53].

[ToxazoBo, 110, HE3BAKAOUW HA 3TrajjaHi MPaBOBi MPUITUCH, B CBITOBIH MPaKTHII
AKTHBHO TIPOCYBA€THhCS TEHIEHINS HAKJIaJICHHS Jep)KaBolo, IPYyINoio Jep:kaB abo
perioHaAIbHUMHU MIKHAPOJHIUMH OpTaHi3allisiMu IPUMYCOBUX 3aX0/1iB €KOHOMIYHOTO,
MOJIITHYHOTO Ta IHIIOTO XapakTepy aBTOHOMHO, ToOTo 06e3 mo3zomy PB OOH [18].
[IpumycoBi 3axoaM LBOro Pi3HOBHAY HE OTPUMAIM YITKOrO HaWMEHyBaHHA, a iX
TEOpEeTUUHE 0OrOBOPEHHS CYNPOBOJKYETHCS TAKUMH PI3HOMAHITHUMH TEPMIHAMHU, SIK
«OIHOCTOPOHHI IPUMYCOBI 3aX0JIN», «OJHOCTOPOHHI €KOHOMIYHI caHKIii» [19, c. 4],
«OMHOCTOPOHHI caHkIi» [20, ¢. 4], «aBToHOMHI caHKIi» [14, c. 3]. B Tekcrax pene-
BAaHTHOTO HAL[IOHAJIBHOTO 3aKOHOAABCTBA TAKOK BUKOPUCTOBYIOTHCS TEPMiHHM «CaHK-
uii» [21] Ta «oOMexyBasbHI 3axo01u» [22].

[IpuBeprae yBary i Te, mo AediHilil HaBEJCHUX TEPMIHIB HE BHUPI3HSIOTHCA
onHomaniTHicTIO. Tak, €Bponeiicskuii Coro3 (nani—€C) mig TepMiHOM «00OMEKyBaIbHI



198 EEEEEEEEEE

[=I= /IPABOBA AEPHABA 542024

3aX0M», IKAH, 10 pedl, BAKOPUCTOBYETHCS SIK B3AEMO3aMIHHUH 3 TEPMiHOM «CaHKIII1»,
PO3yMi€ 3aX0H, 1110 HE € KapaJTbHUMH 33 CBOEIO TPUPOJIOI0, 2 3ACTOCOBYIOTHCS 3 METOIO
3MIHUTH TIONITHKY ab0 JisUTbHICTE CTOpOHHU (200 CTOpPiH), MPOTH SIKOI CHPSIMOBaHi
TaKi 3axX0JlU 1 KA € BIJIOBIAJIbHOK 3a BIAMOBIAHY MOBeAiHKY. B posyminni €C,
«BIATIOBITHOIO TTOBEIIHKOIO» MOYKE BBaXKATHICS HEToOBara 0 MiKHApPOIHOTO IIpaBa
a0o0 IpaB JIFOJINHU, TIPOBEICHHS TOJITUKU a00 i, 0 HE BiMOBIIa0Th MPUHIIUIIAM
BEPXOBEHCTBA mpaBa a0o aemokpartii [22]. Cnonyueni [lltatu Amepuku, y cBot uep-
Ty, BU3HAYalOTh CAHKI[l SK MMPUMYCOBI €KOHOMIiYHI a00 JWMITJIOMAaTWYHI 3aXONH, IO
BXKHMBAIOTHCS MPOTH 00 €KTa 3 METOK JOMOTTHUCS 3MiH y Woro moBefdinmi [23, c. 1].
Tpere BU3HAUEHHSI 1 TEPMiH BUKOPUCTOBYIOThCs KOHCYIbTaTHBHUM KOMiTeToM Pamu
OOH 3 mpaB mronuau. OcTaHHIA Bimae mepeBary MOHATTIO «OAHOCTOPOHHI TIPHMY-
COBI 3ax0/n», MiJl IKUMHU PO3yMi€ BUKOPHCTAHHS €KOHOMIYHUX, TOPTOBEIBHHUX a00
THILIUX 3aXO/IiB, SIKI BYKMBAIOTHCS JIEPIKAaBOIO, TPYIIOKO JIepKaB a00 MI>KHAPOAHUMH Op-
raizamissmu 6e3 cxBaieHds Pb OOH, 3 MeToro mpuMyIIeHHs iHIIIO1 Iep>KaBy A0 3MiHH
il momiTHKM ab0 YMHEHHs THCKY Ha OKpeMHX oci0, rpyn abo oprasizauii B JIepxa-
Bax, MPOTH SIKUX CHPSIMOBaHI TaKi 3aX0/IH, /IS TOTO 1100 BIUIMHYTH Ha mepedir moii
[19,c. 5].

OKpiM TEPMIHOJIOTIHYHOTO HETMOPO3YMiHHS, B HAYLli IUCKYCIHHIUMU 3aJIUIIAIOTHCS
i IHII aCMEeKTH LbOTO SIBHUIIA, B TOMY YHMCJIi HOro MpaBoBa MPUPOA, Y3rOHKEHICTh 3
MDKHApOIHO-TTPABOBUMH BUMOTaMH Ta CITiBBIIHOIIEHHS 3 MPHUMYCOBHMH 3aXOJaMH,
110 TPOTIOHYIOTHCSI MKHAPOJHUM MPAaBOM. 3BUUANHO, PO3B’A3aHHS BCIX LUX MHUTAHb
HE BXOJUTh JIO METH IOI'0 JOCTIKEHHS, OJHAK OKPEeMi KOMEHTapi B KOHTEKCTI
(heHOMEHY «OJTHOCTOPOHHIX CaHKIII» BCE K TaKH € JOPEUYHUM 3pOOUTH, BPaXOBYIOUN
Te, 10 TEOPETHYHE OCMHCICHHS «OJHOCTOPOHHIX CaHKLii» CHPOBOKYBalO TEBHI
3MIHM JI0 MiJXOJiB BU3HAYCHHS BJIACHE CaHKI[iM. Tak, OyJ0 BHCYHYTO MPOIO3HUIII0
00’eqHATH TEPMIHOM «MDKHApPOJHI  CAHKII» OTHOCTOPOHHI  CAHKII, IO
3aCTOCOBYIOTHCSI OKPEMUMH I€pKaBaMH, Ta 0araToCTOPOHH1 CAHKIIIT, 110 CXBATIOIOTHCS
B MeXaX MDXHapoJHOI opraHizailii abo HedopMabHOW TPyIow Aepxkas. Oapasy
3a I€0 TE3010 TOCTiAyBaB KPUTHYHHNA KOMEHTap, IO, Xoda Taka Kiacudikarlis
€ TEXHIYHO JIOTIYHOIO, y KIHIEBOMY IiJCYMKY OCTaHHS € XHOHOIO, OCKIJIbKH He
BPaxOBY€ yCTaJICHUI B MI>KHAPOHOMY ITPaBi MiJXif, SKUH Mg «0araTocTOpOHHIMI
a00 «KOJNEKTUBHUMM» CAHKIISIMH DPO3YMI€ BHKIIOYHO TPUMYCOBI 3aXOIH, IO
npuiimarotecsi Pb OOH na mincrasi rnasu VII Craryry OOH. Tomy, 3 ormsagy Ha
e 3ayBa)KCHHSI, CAHKIIii B MDDKHAPOJHOMY ITPaBi MalOTh BKJIFOUATH JIBI BiIMIHHI MiX
co0oro Tpynu: 0araToCTOPOHHI CaHKIIi SIK CaHKINi, 3acTOCOBaHi 3a pimeHHsIM Pb
OOH, Ta 0HOCTOPOHHI CaHKIIIi SIK CaHKIIii, 3acTocoBaHi mo3a pimenasm Pb OOH
[24, c. 3-4].

Opnak, HaBiTh 1 [ kiacudikaiis He 3700yfla OJHOCTAHHOTO BH3HAHHA 1
CXBaJICHHS, LIO IOSICHIOETHCS HE3TO/OI0 JCSKUX NPAaBHHUKIB 3 Y)KUTKOM TEPMiHY
«CAHKIIT» A imeHTUdIKail MPUMYCOBUX 3aXOJiB, NMPHUHHATHX 3a BIICYTHOCTI
BiamosigHoro pimerds Pb OOH. O0rpyHTOBY€ThCS Taka MO3HUIIIS THM, 0 HApCUCHHS
MPUMYCOBOTO 3aX0Jy HaliMEHYBaHHSM «CaHKIis» aBTOMATUYHO IPHUITyCKA€E HOTO
MPaBOMIPHICTh, 110 B KOHTEKCTI «OIHOCTOPOHHIX CAHKIIW» € OCUTh cripHuM. J{o
TOTO K, KBaTi(piKaIliss OJHOCTOPOHHIX MIPUMYCOBHX 3aX0JIiB, HAKIAJACHHUX JCPIKABOIO,
ix Tpynoroo abo pErioHaJbHOI MIDKHAPOIHOIO OpraHi3ali€lo MPOTH JIepXKaBH-
JIENIIHKBEHTa, B SKOCTI CAaHKIid HaBOAWJIO OM Ha JyMKY, IO ICHYE i€papxis Mix
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JIepyKaBaMH, MK TUMH, XTO «CaHKI[IOHY€», 1 THMHU, XTO € aJ[pecaTOM LUX CAHKIIIH.
e, omrak, cynepeuntsh Ctatyry OOH, sxuit BimoOpasuB KOOpAUHAIIIHHUHN XapaKTep
MDKHapOJHOTO MpaBa, 3aKpiMHUBIIM MPUHLHUI CYBEPEHHOI PIBHOCTI YCiX AeprKaB-
uneriB OOH [25, c. 6]. Takoxk, «OAHOCTOPOHHIM CaHKIIisSIM» OpaKye opraHy, yIoBHO-
Ba)KEHOTI'0, [10-TIEpIIe, BCTAHOBUTH (DAKT MOPYLIECHHs [IPaBOBOi HOPMH, a, HO-APYTE,
3aCTOCYBaTH NPUMYCOBI 3aX0/IW MPOTH MPABOMOPYIIHUKA 3 METOIO IPUMYIICHHS HOTO
JI0O BUKOHAHHSI MD>KHAPOHUX 3000B’s13aHb Ta BIHOBJICHHS MIXKHApPOIHOT 3aKOHHOCTI.
binbi TOro, Mera 3acTocyBaHHS LIMX 3aXO[iB, SIK BUIJIMBAE 3 IPOLUTOBAHMX BUILE
nedinilii, He 3aBXK/IH CIIiBIIaAa€ 3 320€3MeUeHHIM JOTPUMaHH MIXKHaPOIHOTO MTPaBa,
a MOJE IOJIATaTH Yy JOCATHEHHI IUJIeH 30BHIIIHBOT MOJITHKH OKpeMol Jepxasu [16].
[Ipo e cBimunTh, HAPUKIIAM, CaHKIIiiTHA moTiTHKa Benukoi bpuTanii, BiAMOBIIHO 10
SIKOT CaHKII1 3aCTOCOBYIOTHCS HA BAKOHAHHS MI)KHAPOTHUX 3000B’13aHb, 200 KOJIH 1€
HEOOXITHO IS IiJIeH HAI[IOHAJIBHOT YW MIXKHAPOIHOT Oe31eKu, ado sl IPOCYBaHHS
IHIITMX 30BHINTHBOIIOITHYHUX iyiel Benukoi bpurawnii [26, c. 7].

TuM He MeHII, He3BaKalouW Ha BKa3aHi 3ayBaKCHHS, Ha MPAKTULI MOXHA
CIIOCTEpIraTH aKTUBHE 3aCTOCYBaHHSI IPUMYCOBHUX 3aX0/I1B IEPKABOIO, TPYIIOIO JIEPKaB
a00 MDKHapOJHUMH OpTaHi3allisiMi B OJHOCTOPOHHBOMY TOPSIIIKY, KBAMIiKyrOun B
TEKCTaxX PEeJICBAHTHOI'O 3aKOHOJIABCTBA TaKi 3aX0H SIK «CAHKIIII».

BucnoBku i nponosuuii. [IpocnifgkyBaBmm po3BUTOK MiKHAPOJAHUX BiTHOCHH
Ta 3MIiHM IX TPaBOBOi periaMeHTamii, siKka TakoMy pO3BUTKY abo mepeiayBaa,
abo BigoOpaxana Bke (aKTHYHY NPAKTHKY, MOXKHa 3pPOOMTH BHCHOBOK, IIO B
CYy4acCHOMY MIKHApOJHOMY IIpaBi NPEBallO€ PO3YMIHHS CaHKIIH BIAMOBIAHO IO
BY3BKOT'O MIXOAY, a caMe K MPUMYCOBHX 3aXOJiB, IO 3acTocoByOThcs Pb OOH
BignosigHo 1o rnasu VII Craryty OOH. Lle, y cBoto uepry, BKka3zye Ha HEOOXiHICTh
PO3MEXKYBaHHS CaHKIINA BiJl 1HIIMX 3aXOJIB NMPHMYCOBOI'O XapakTepy, SIKi TaKoX
MIPOTIOHYBAIOCS OXOTUTIOBATH TEPMIHOM «CAHKIII(» BIAMOBIAHO O MIUPIIOTO MiAXOTY.
B nepry uepry, MoBa iiie po peTopcii Ta KOHTP3axOAH K J03BOJICHI MIXXHAPOAHUM
MPaBOM aKTH MPUMYCY, IO 3aCTOCOBYIOTHCS B TIOPSIIKY CAMOJIOTIOMOTH MOTEPITIION
BiJI M>KHAPOTHOTO MTPaBOTIOPYIIICHHS ACPKABOIO 3 METOIO 3a0€3TICUCHHS JOTPUMAHHS
MIPaBOMOPYIIHUKOM HOTO 3000B’sI3aHb.

OxpiM 1bOTO, Cy4dacHa MPaKTHKa MIKHAPOIHUX BIJHOCHH 30aratuiia MopsioK
JIEHHUH ()EHOMEHOM TaK 3BaHUX «OTHOCTOPOHHIX CAaHKIIIi», OO IIOHATTS Ta CyTHOCTI
SIKMX TaKOXX HE iCHY€ 3araJbHONPHUUHATOrO po3yMiHHA. Orman nexoTpux aediHimini
LBOTO TMOHATTS JIa€ TIJICTABH CTBEP/PKYBATH NPO HASBHICTH TMEBHUX CIUIBHUX Ta
TaKuX, L0 HE BUKJIMKAIOTh 3all€PeUeHb, XapaKTEPUCTUK, IPUTAMAHHUX LIUM 3aX0aM.
Cepen 1uxX XapakTEpUCTHK CIIiJi BUIUIUTH, TO-TEpIIe, NPUMYCOBHH XapakTep
«OJIHOCTOPOHHIX CaHKIiNW», MO-Apyre, MOPSIOK iX 3aCTOCYBaHHS, SKHW TOJSTac y
BXKHUTTI IIUX 3aXO0/IiB IeP’KaBOI0, IPYIOI0 AeprkKaB a00 perioHaIbHIMHU MI>KHAPOAHUMUA
opraHizamisimu 0e3 BianosigHoro pimenas Pb OOH, ta, mo-tpete, MeTy iX BKHUTTA,
sIKa 3BOJIUTHCS J0 IPUMYILIEHHS JAePKaBU 3MIHUTH NPOBENICHY MOJITHKY. [IpH 1ibomy,
Taka IOJITHKA MOXE HE 3aBXIM CTAHOBUTH IOPYILEHHS MIXHApPOAHOIO IpaBa, a
pUMYyC, CIPSIMOBaHMN Ha il 3MiHYy, HE 3aBXKAM MOXeE NepeadadaTH 3a0e3MedeHHs
JOTPUMAaHHSI MIKHAPOJIHHUX 3000B’s13aHb, CIYTYIOYH, HATOMICTh, JOCSTHEHHIO IIEH
30BHINIHBOI MTOJIITHKH Ta(a00) HAIlIOHAITBHOT OC3MTEKH OKPEMOT IepKaBH.

L1i pucu BiZipi3HSIOTH «OTHOCTOPOHHI CAHKIIIT» Bijl CAHKIIIH B X TIEpEBaKAIOIOMY
Ha ChOTOJIHI PO3YMIHHI SIK IPUMYCOBUX 3axolliB, 3actocoBannx Pb OOH B mexax
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KoMmreTeHin, Haganux riaporo VII Cratyry OOH, Ta He 103BOJIsIE BU3HABATH X
«CaHKITIIMA» B CTporomy ceHci cioBa. [lompu me, a Tako)X HE3Ba)KAaOUHW Ha JOCi
HEBU3HAYCHUU MIXXHAPOJIHO-TIPABOBUI CTaTyC «OJHOCTOPOHHIX CaHKIIIi», JIepKaBHA
MpPaKTHKa CBIMYMTH MPO aKTHBHE 3aCTOCYBaHHS ILMX 3aXOJIB Ta X 1JEHTH(IKAIiI0
SK «CaHKIIi» B TEKCTaxX BHYTPIIIHHOTO 3aKOHOJABCTBA. Y 3B’SI3Ky 3 UM, MOXHA
CTBEP/UKYBaTH, 10 (HaKTUYHO CyYacHUH CTaH MIDKHAPOJHHUX BiTHOCHH BKa3ye Ha
ICHYBaHHSI JIBOX PI3HHMX 3a CBOIMH XapaKTepHUMH O3HAKaMH MPHUMYCOBUX 3aXO/IiB,
SIKi OZTHOYACHO HOCSTh Ha3BY «caHKIii». Cepen HUX, SIK BXKe BKa3zyBaJloCs, IPUMYCOBI
3axonu, BxkutTi Pb OOH Ha BUKOHAHHS ITOBHOBa)KEHL BIiAIOBiAHO A0 riaasu VII
Cratyty OOH, a Takox npuMycCOBi 3aX0/i1, 3aCTOCOBAaHI JIPKaBOIO, TPYIIOI0 IePKaB
a00 MIDKHApOIHMMH opraHizamisiMu 0e3 cxBaneHHs Pamum besneku OOH, 3 meToro
MPUMYLICHHS 1HIIO1 AEPKaBH 10 3MIiHH i1 IO THKH.
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THE NOTION OF SANCTIONS IN THE DOCTRINE OF INTERNATIONAL
LAW

Summary

The article explores the issue of sanctions in international law with a focus on defining
the term. This topic has been of interest to researchers for many years, but there is still no uni-
versally accepted approach to resolving it, both in terms of international law doctrine and its
sources. This lack of clarity in terminology creates practical problems related to controversial
practices in applying sanctions and their subsequent legal assessment from the perspective of
international law. Given the increasing number of sanctions regimes, it is crucial to address
these issues urgently. While foreign legal literature has made systematic attempts to tackle this
problem, domestic literature has not paid sufficient attention to the concept of sanctions. Taken
together, these factors point to the expediency of conducting this study, which aims to outline
the range of measures that are defined as sanctions in modern international law.

Based on the analysis conducted, it is argued that the science of international law adopts
two approaches in defining sanctions. The first, broad approach suggests that the concept of
sanctions should encompass coercive measures taken by the injured state individually as self-
help in the form of countermeasures and retorsions to ensure compliance with the violated
obligations by the offending state, as well as coercive measures taken collectively by the UNSC
under Chapter VII of the UN Charter to restore international legality. Instead, the second, nar-
rower approach defines sanctions exclusively as coercive measures applied by the UNSC under
Chapter VII of the UN Charter. The author concludes that the narrow approach is currently
regarded as prevailing in the science and aligns with the provisions of modern international law.

Simultaneously, attention is drawn to the widespread phenomenon of so-called «unilateral
sanctionsy in the world practice, the definition and legal nature of which also remain controver-
sial. The review of existing definitions concludes that they all share the common understand-
ing of these measures as coercive measures taken by a state, group of states, or international
organizations without the approval of the UNSC, with the intention of compelling another
state to change its policy. This understanding of «unilateral sanctions» distinguishes them from
«sanctionsy in the strict sense of the term and as defined by the prevailing narrow approach.
Nonetheless, the practice of state relations shows the widespread use of these measures and
their identification as «sanctions» in domestic legislation. This suggests that, in reality, there
are two distinct coercive measures referred to as «sanctions» in today’s international reality.
These include coercive measures taken by the UNSC under Chapter VII of the UN Charter,
as well as coercive measures taken by a state, a group of states, or international organizations
without the approval of the UNSC to compel another state to change its policy.

Keywords: sanctions, coercive measures, retorsions, reprisals, countermeasures, unilat-
eral sanctions.
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HIJIBOJIHA KYJbTYPHA CHOA/IIIMHA SIK IHCTPYMEHT PEAJIIBAILIIL
I'JTOBAJIBHUX HIJIEXA CTAJIOTO PO3BUTKY OOH

VY crarTi 3pobnieHa crpoba mpoaHai3yBaTH HOBI ITiIXO/TH ISl BIAMIOBI/II HA BUKIIMKH, BUKJIa-
neni y Iopsinky nernomy Opranizanii O0’eqaannx Haniit Ha nepion 1o 2030 poky. Tema € akry-
QJIBHOIO, TOMY IO CiIMHAAUATh L{isiel cTanoro po3BUTKY € yHIBEpPCATEHUM 3aKJIMKOM JIFOJICTBA JI0
JIH, CIIPSIMOBaHNX HA CKOPOYEHHSI O17IHOCTI, TI0JI0JIAHHS TOJIOAY, 3aXUCTY IIAHETH Ta 3a0e3MeYeHHS
Toro, 106 10 2030 poKy yci JIFOIU KUK B MUPI 1 TOCTATKY.

Crmpatounice Ha Konsennito FOHECKO mpo oxopoHy miBogHOI KyNBTYpHOI CITaAIIMHA
(2001 poxy) Ta mocTipKeHHS 3apyObKHHX 1 BITYM3HSIHUX BUCHHX, 3 5ICOBAHO, IO JI0 00 €KTIB, SKi
MOTPAIUIIIOTE i 0XOpoHY KOHBeHII, BiTHOCATECS 00 €KTH HEMaTepialbHOi Ta MaTepiajbHOI
CIIIMHK, 30KpeMa Cepesl OCTaHHIX — apXeOoJOriYHI 3aIUIIK{ CyJEH, iICTOPHYHHX CIIOpY/,
3aHypeHi JIaHaTH, 3aTOHYJI MiCTa, a TAKOXK CIOPY.IH JABHBOTO IIPOMHUCITY, SIKI IIOHAMMEHIIIe
100 pokiB 4acTKOBO ab0 MOBHICTIO, TIEPIOJMYHO a0 HAa3aBX/M 3aHYPEHI Y BOAM OKeaHy, MOpsi,
o3epa 4d PiuKH.

ABTOpPOM BH3HAUCHO, SK 3aBISIKH BiIIOBITATEHOMY KOPHCTYBAaHHIO Ta VYIIPABIIHHIO
00’eKTaMH MiIBOJHOT KYJIBTYPHOI CIIaJIIMHH, [IIIXOM 30UTbIICHHS Ta HAKOITMYCHHS 3HAHb PO
OKeaHH, JOCSTTH e(DeKTHBHUX METOIIB 30E€PEe/KEHHS Ta CTAJION0 €KOHOMIYHOTO PO3BUTKY JIIO/CTBA.

30KpeMa, BUKOPHUCTaHHS CTapO/IaBHIX CIIOPY/, TAKUX SIK KaM’siHI IPHUILTMBHI Tpelii Juis pu-
©0JI0BIII, SIKi BIZIHOCSATBCS 10 00’ €KTIB MiZIBOAHOT KyJIBTYPHOT CIIa/ILINHH, CIIpUsie e(peKTUBHOMY BH-
pimenHro mpobiemu roioxy. [Ipu mpoBeneHH1 oCTiHKEHH OyI0 BUSBIIEHO, III0 OXOPOHA 00’ €KTIB
TTiIBOTHOT KYABTYPHOI CITA IIIIHH Ta TEPUTOPIi, Ha IKMX BOHH PO3MIIIICH], 3a0e31edye 30epekKeHHS
MOPCBKHX pecypciB, IO TAKOXK € ofHiero i3 Llineit cramoro po3BUTKy. B3aemMo3B’ 30k MixK 0XOpo-
HOIO 00’€KTIB CHa/IIMHY 1 MPOLBITAHHIM MOPCHKUX EKOCHCTEM, CIPHSIE CTBOPSHHIO 3aC00iB IS
ICHYBaHHSI MICIIEBHX I'pOMaJ] uepe3 JalBiHr-Typu3M. OpraHizarlis MmiJBoIHOTO TypH3MY Y MICIISIX
ICTOPUYHUX KOpaOeIbHUX aBapiii MOXKE CTBOPUTH HOBI po0ouUi MicIs, 110 MPHU3BE/E 0 301IbIICH-
Hs1 100po0yTy HaceneHHs. 1Ipu boMy 301TBIICHHS TIOTOKY TYPHCTIiB Oyie pe3ysibTaToM SKiCHOTO
YTIPaBIiHASA Ta BiIOBIJaIFHOTO BUKOPHUCTAHHS 00 €KTIB TiJBOJHOI CTIA IIIIHH, 1110, Y CBOIO Yepry,
CIIPUSITUME CTAJIOMY PO3BHTKY MICT i rpoman. OTxe, Oyzie peatizoBaHa I OjHa INI00AJIbHA ITiTb.

Taxum 9rHOM, TiZBO/IHA KYJIBTYpHA CIA/IIIMHA XapaKTepPU3YEThCs LIUTICHICTIO KyJIBTYPHOTO,
TIPHPOJTHOTO, APXEOJIOTIYHOr0, MaTepiajIbHOrO Ta HEMaTepiaJIbHOrO XapakTepy 1 MOXKIMBICTIO
3aCTOCOBYBATH 3HAHHS TAKOT'O POALY A0 IPOo0IIeM choroieHHs1. Lie poOuTs 1110 cria iimHy BayKIMBUM
IHCTPYMEHTOM JUI1 JIOCSITHEHHS MEeBHUX el [7obampHOI mporpamMu CTaioro po3BHUTKY,
Bu3HaveHoi y [lopsinky nerromy OOH Ha mepiox 1o 2030 poky.

Korouosi ciioBa: mizBogHa KynbrypHa criammuHa, Konsennis FOHECKO 2001, mopebki

MPOCTOPH, PETiOHANbHA CIIBIPAIld, MOPCHKI HAyKOBI JOCTIDKeHHS, Lli1i cTamoro po3BHTKY,
010pi3HOMaHITTSI, 30epeKeHHs] MOPChKUX pecypeiB, OOH, kopabenbHi aBapii.

© O. B. Kpacnikosa, 2024
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ocranoBka npodaemu. Ha Camiti OOH y 2015 poui ['enepanbia AcamoOies
yxBanmmia [moGanmpHi miji pO3BUTKY JIIOJCTBA, 3aCHOBaHI Ha KoHmenmii «Cramoro
po3ButTKy». Llst KOHIEMIIis cIUpaeThcss HA HEOOXITHICTh OaTaHCy MiX 3aJI0BOJICHHSIM
Cy4acHHUX MOTped JFOJICTBA 1 3aXUCTOM iHTEpeciB Maii0yTHIX MOoKomiHb. He B ocTaHHIO
4epry cepejl iHTepeciB BIIOKPEMITIOIOTH iX TOTpeOy B 0e3MeYHOMY i 3710pOBOMY JIOBKIIITI.

VY 3akmouynomy pgokymeHTi Camity 2015 p. Buxiageni cimMHaauate Llineit
CTaJIOTO PO3BUTKY SIK «...YHIBEpPCAJIbHUI 3aKJIUK 0 il 111010 CKOPOUEHHS O1THOCTI,
TOJIOJIAHHS TOJIO/Y, 3aXUCTY IJIAaHEeTH Ta 3a0e3nedeHHs Toro, mob g0 2030 poky yci
JIOAM KWIH B MHpI 1 octaTky» [1]. Llini B3a€MOJOMOBHIOIOTH OJTHA OJHY Ta Jii B
OJHIH cdepi BINTUBAIOTH HAa PE3YJIbTATH B 1HIIHX.

VYHIKQJIBHAM 1HCTPYMEHTOM ISl TOCATHEHHS Aeskux ' mobampuux Llinmei moxe
CTATH MiZIBOJHA KyIbTypHA cramuHa. lle caamumua, ska 0To4eHa BoJok0. 11 MoxkHa
3HAWUTH y piuKax, 03epax, MOPSIX UM OKeaHaxX, i BOHA BKJIFOYA€E MaTepiajibHy CIIa IIIUHY,
30KpeMa yJaMKH CYACH Ta JiTaKiB, 3HAPSII AT PUOOIIOBIIi, 3aTOHYIII MiCTa, a TAKOXK
HeMaTepiaJibHy CIaJIIMHY 0ararbox IuBimizamiil. OmHak, 1 CHaAlMHa € He JUIIe
YaCTHHOI MHHYJIOIO; BOHA TAKOXK MOXKE JIaTH BIAMOBII HAa YUCIICHHI BUKIIUKH, 3 SKH-
MH CHOTOJIHI CTUKAIOTHCS TII00ATbHI MIDKHAPOTHI TIPOTPAMH.

[lizBomHa KynbTypHa CHAIIIMHA € TPOEKII€I0 JKUTTEAISTIBHOCTI JTIOACHKUX CIITh-
HOT Ta MOEJHYE KYJbTYpPHI, apXeOJIOriuHi, CKOHOMIYHI Ta MOJITHYHI aCleKTH iX OyT-
Ts1. ChOTO/IHI TIepe/T HAYKOBISIMH Ta TMPAKTUKAMH TIOCTA€ MUTAHHA: SIK 32 JIOTIOMOTOI0
yIpaBiiHHS 00’ €KTaMU KyJAbTYPHOT CIaJIIMHH, 110 PO3TAIIOBaHI ITiJ BOAaMU MOPIB Ta
okeaHiB, gocsrtu Llimi cranoro po3sutky [lopsaky neanoro Opranizaiii O0’e1HaHIX
Hariit va mepiox 10 2030 poxky.

AHami3 ocTaHHIX AoCHiIKeHb i myOaikamiii. Sk y BITUM3HSHOMY CETMEHTI
HAyKOBOI Ta HABYAIBHOT JIITEPATypH, TaK 1 B aHTJIOMOBHOMY, MOKHA 3HANUTH 4yIOBi
3pa3Ku, MPUCBSAYEHI AOCTIIHKEHHIO MiABOMHOI KyJIbTYpHOI CHAAIINHN a00 aHali3y
BCECBITHIX BUKJIMKIB T0CTBA. [1[0/10 OCTaHHBOTO MU TAaHHS, OKPEMO TpeOa BiIMITUTH
JOCUTh 3MICTOBHHMU MigpydyHUK — «CTpaTeris cTajsoro po3BUTKY: €BpONEHCHKI
TOpU3OHTHY, BuAaHuil y 2022 porii KoJeKTHBOM aBTOpiB KuiBCcbKoTO yHIBEpCcHUTe-
Ty, cepen saxux: I. JI. SIxkumenko, JI. I1. Ilerpamko, T. M. Iumans, O. M. Canasop,
€. b. lllanoBanos, M. A. 'anabypaa, O. B. Huuuk, O. B. MapTusiok. Y miapydyHuKy
npoaeMoHcTpoBano mingxoan €C mo 3a0e3medeHHs peaiizallii TapMOHIHHOTO
PO3BUTKY CBITY.

Bumipu Ta BEKTOpH KOHIIETIIIIT CTajIoro po3BUTKY B YKpaiHi sIK 0 BillHH, TaK i Kpi3b
MIpHU3MY CydacHOI BifHH, TOCIiIKyBanu Taki BueHi sik: FO. bokoBukosa, H. C. Kananrauxk,
B. P. Mipomanyenko, K. B. I1aBmok, K. FO. Penpko. Aie BITIM3HSIHIMU HAYKOBIISIMA
HE MPHIICHO JIOCTATHBO YBark 3aC00aM JIOCATHEHHs BU3HaueHuX y [lopsaky neHHOMY
Hineit. IIpore, migBoaHA KYIBTYpHA CIIAAIIMHA MOXE CTATH BAYXIMBUM 1HCTPYMEHTOM
y peauizanii neBHux L{inei cTanoro po3BUTKY JIIOACTBA.

VY 3apyOikHIM HAyKOBiH JiTepaTypi NPOCTEKYEThCS 3BOPOTHA TEHJCHILIS:
KOMIUIEKCHI JOCHIDKEHHS TPOBOAATHCSA HABKOJO MiABOTHOI KYJIBTYpHOI CHIa/IIIIHH.
SlckpaBuii TpUKIIaa aHTJIOMOBHOTO BUIAaHHS 3 IbOTOo nuTaHHsA — Ie «Underwater
cultural heritage: ethical concepts and practical challenges» («IlinBomHa KyabTypHa
CTIAJIIMHA: €THYHI KOHIICMIIIi Ta MpaKTUYHI BUKJIUKW»), aBTopcTBa Elena Perez-Al-
varo, sika OpyIIy€e €THYHI MPOOJIEMH, 10 3arPOXKYIOTh YIPABIIHHIO Ta 30€pEKEHHIO
I1IBOJIHOT KYJIBTYPHOI CIIa/IIUHH.
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Takok, Hanry yBary npHuBEpHyJa MoHorpadisi aBcTpamiichbkux HaykoBLiB K.
Browne i M. Raff «International Law of underwater cultural heritage: understand-
ing the challenges» («MixHaponHe mNpaBO MiIBOJHOI KyJIbTYPHOI CHAAIIMHU:
po3yMiHHsI BUKIHKIB). [IpencraBieHi y KHHM31 HAayKOBi MOIIYKH IIOJO BUPILICHHS
MUTaHHS MDKHAPOIHOI'O 3aXMCTY ICTOPUYHO 3HAYYIIMX 3aTOHYJIMX CYAEH CXOAATHCS
y TPUKYTHHKY — MIXKHapOJHE €KOJOIiYHe MpaBo, MPaBO CHAALIMHU Ta MiXKHAPOJHE
MOpChbKe MpaBo. BueHi JOX0AsTh 10 BUCHOBKY, IIO MiABOAHA KYJIbTypHA CHAIIAHA
MOJKE HECTH HeOe3NeKy IJIi MOPCHKOI'O CEpPEeNOBHINA Ta 310POB’S JIIOAMHHU, OJHAK
3B’S30K 13 LUJISIMH TII00aIbHOT MPOrpaMH He IMTPOCTEXYEThCs. KpiM TOro, € mooAMHOKI
HAyKOBI CTaTTi IIOI0 OKPEMHUX IMUTAaHb YIPABIIHHS IiBOAHOK CHAALIMHOK (HAIp.,
Takux aBTOpiB, K A. Iwabuchi, N. Pearson, Benjamin S. Thompson Ta i.).

LixaBoro € 30ipka, B siKiil 3i0pani gocmikeHHs Ha Temy: «Heritage under wa-
ter at risk: challenges, threats and solutions» («IlinBomHa KyJIbTypHa CHaAlIMHA B
HeOe3ITeli: BUKINKY, 3aTPO3H Ta PIIICHHS»), sSKa OmyoOaikoBana MiKHapOIHOIO pa-
JI0¥0 3 11am’IToK 1 Bu3HauHUX Micib (ICOMOS) MixkHapOTHOTO KOMITETY 3 ITiIBOTHOL
kyieTypHOi criaauan (ICUCH). Tlpore, y poboTi nuiie OKpeMHUMH HOTaTKaMH aHa-
nizyetbes Ilporpama «/lexkana Hayk IIpo OKeaH IIsl CTaJoro PO3BUTKYY, sIKA HalllJIeHa
Ha PO3pOOKY EKOCUCTEMHOTO IiIX0OAY A0 BUBUEHHS Ta CTAJIOTO YIPABIiHHSI OKEaHAMH,
YaCTHUHOIO SIKOTO € MMiBO/IHA KYJIbTYPHA CIIa IIINHA.

MeTo10 €TATTi € JOCIiPKEHHS CITOCO0IB 3aCTOCYBAaHHS 00’ €KTIB ITiIBOTHOT KYyiTh-
TYPHOI CIaJIIMHM SK IHCTPyMEHTAapito sl JOCsITHeHHs neBHuX Lline# cramnoro pos-
Butky OOH.

BukJan ocHoBHOro martepiajy. Hamri oxeann € qoMoM A1t BEJMKOI KUTBKOCTI
miABOIHOI KyabsTypHOI ciaamuay (anr1. Underwater Cultural Heritage — nani UCH),
BusHadeHoi y Konsennii KOHECKO npo oxopoHy miJIBOIHOI KyJIBTYpHOT CHaIINHU
(2001 poxy) K yci CHiM JIONCHKOTO ICHYBaHHS, IO MAalOTh KYJIBTYPHHM, 1CTOPHY-
HUM 9M apXxeoJIoTiuHMM Xapakrep, siki monaiimenme 100 pokiB yacTkoBo abo TO-
BHICTIO, TIEPIOAMYHO 200 HA3aBXKIM 3aHYpPEHI y BOJIU OKEaHy, MOPS, 03epa M PIiuKH
[2]. Xoua xinbkicHO oninuT UCH HEMOxuBo, monepeaniii migpaxynok KOHECKO
CBIAYUTH PO T€, IO B OKEaH1 3HAXOANUTHCS IIOHAHMEHIIIE TPH MUIBHOHU CTapOJaBHIX
yJIaMKiB kopaOumiB [3, ¢. 5] Ta iHIKMX criopy/, oJHaK (GakTHIHI HUppU HAOAraTo BUIIL.
Bxkazana mudpa Takox He BpaxoBye 00’ €KTH, 3aKpiTUIeH] Ha JTH1, HATPUKJIIA/I, 3aHyPEHI
nasmmadTH, 3aTOHYJ MicTa a00 CIOpYIH JaBHBOTO MIPOMHUCITY.

Cepen ocranHix HanWOUbI THIOBHM 00’ ekToM UCH € kaMm’siHI TIPUTUTUBHI Tpe-
OJ1i, 110 po3TaIIoBaHi B3MOBK OeperiB aeskux kpain Jlamexkoro Cxomy (Kwuraii, Taii-
BaHb, Snonis, Cxigauii Timop, Tainann, B’errnam Ta in). Lli rpei siBIsiI0TE COO0I0
CBOTO POJY MACTKy Jyisi pudu abo Oap’ep, KEpOBaHUIA JIUIIIE 32 PAXYHOK aMILTITY/IH
npuruBy. Lli copynn KomocanmbHHUX PO3MIpIB, CKIIaIEHi 3 BEIHKHX CKelb a0 KO-
paJIOBOTO BalHSKY, MPOCTIATAlOThCs B3JOBXK OeperoBoi JiHIl Ta MAlOTh HAMIBKPYIIY,
KpyIly, CTpijonoaioHy abo Maibke JsiHiiHY dopmy. Kam’sHi npurumBHi rpedii mo-
BHICTIO 3aHYPIOIOTHCS ITiJ1 BOMY IIiJl Yac MPHUILINBY, ajie 3’ IBIAIOTHCS HA 04Yax ITiJ] 9ac
BiJUIMBY, JO3BOJISIFOYH JIFOSM JIOBUTH pUOY, SIKa HE MOXKE BUOpATHCS 3-Ii/1 KaM STHUX
crin [4, c. 91].

Kopinai mpubepesxHi rpoMaiy, IpyHTYIOUHCH Ha CBOTX HAKOITMYSHUX 3HAHHSX TIPO
MICIIEBI €KOCUCTEMH, IPUCTOCYBAIN BOJIOCXOBHUINA 10 MeBHOI OeperoBoi Tonorpadii
Ta MOPCHKHX Tei3axiB. Bimomo, 1mo crapoaaBHi 3BuYai puOajbCTBA € YACTHHOIO
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MaTepialibHOl 1 HeMaTepiallbHOI KyJIBTYPHOI ClIaIuHK OKeaHiB. Kam’sHi nmpuIuMBHI
BOJIOCXOBHIIIA — I1€ E€KOJIOTIYHO YUCTE 3HAPSsAs JIOBY Ta OAWH 13 HalIaBHIIINX

METO/IB MOJIIOBaHHS Ha pUOY, 110 MOXE CHPHUSTH CTIHKOMY BiJIHOBJICHHIO MOPCHKOTO
010pi3HOMaHITTS. BOHM CHMBOII3YIOTH 3/IaTHICTh JIIONEH aanTyBaTuCs, BUKOPHCTO-
BYBAaTH Ta )KUTH B PIBHOBA31 Ta TapMOHil 3 OKEAaHCHKUM CEpE/IOBHIEM. Y MOPCHKHX
30Hax, Je 30yn0BaHi MPUILIMBHI BOJOCXOBHUINA, MPOXHUBAE OiNblIe PIZHOMAHITHHX
MOPCHKHX BHIIIB (hayHH, HIXK y 30HaX, JIe TAKUX CTIOPY/ HEMAE.

VY Gararbox MpuOCpeKHUX HACCICHHUX ITyHKTaX Maike BCi rpediri 10ci BUKOPHC-
TOBYIOTHCSI JIJIsl prO0JIOBITi. PHOAIBCTBO MOXKHA BBAXKATH OJTHUM 13 3aCO0IB ITOI0TaHHS
IIPOJIOBOJIBYOT KPHU3H, & OTHKE 1, IEBHOIO MIPOIO, IHCTPYMEHTOM y OOPOTHOI 3 TOJI0IOM.
B cBoro uepry, BUKOpiHEeHHS TOJI0/Ty € OJJHHM 3 MepIInX 3aBaaHb cepe Llinei crainoro
PO3BHUTKY Ta OAHUM 13 HAHOIIBIINX BUKIIMKIB, 1110 CTOSTH MEPE JTFOICTBOM [5].

OpHak, ChOTO/IHI MMiJIBOJHA KYJIBTYPHA CHIAAIIMHA KaM’ SIHUX IPUIUTMBHUX rpedetb
B YCHhOMY CBiTi 3HAXOAUTHCS IIi]] 3aTPO30F0 BTPATH SK KYJIBTYPHOT CIIQAIUHY Ta TPaIu-
uifiHoro 3Hapsiaas JoBy. Taidynu, ocodnuso y Cxignii A3ii, € gy:xe HeOe3NEUHUMHU
JUISL TAKUX CHIOPYH. SIK HACIiJ0K, 3apa3 BayKKO 3/1MCHIOBATH IPOMAJICHKY iSUIbHICTh
1 HaJIeXKHUM 9UHOM JIonisiaaté 3a HuMu. Y IliBmenHo-CximHii A3ii B kKaM’ SHUX MIPH-
IUTMBHUX BOJOCXOBHIIAX MOOIN3Y BEJIMKHUX MIiCT BUJIOBIIOBAIN HE pUOY, a JIUIIE OKe-
AHChKE IUIACTUKOBE CMITTs. KpiM TOTO, IIKUCIICHHS OKeaHy 1030aBJisie KaM’ siHi BOJI0-
CXOBHIINA IXHBOT BAXKJINBOI (DYHKIIIT SK MITYYHOTO JIOHO JUISI MOPCHKHUX BHUJIIB.

VY cydacHOMY CBITI MOXXJIMBICTH HACOJOPKYBATUCS MiJBOJHOIO KYyJIbTYPHOIO
CHAJIIMHOI Ta MaTHU JOCTYI JO HEl € MOTYXHOK PYIUIHHOI CHIIOK TYpU3MY: Y
KpaiHaxX HaiuyeThCsl AEKiIbKa MUTFHOHIB aKTHBHHX JaiBepiB 1 OUTbIIE MBAALATH
MIJIBHOHIB JTFOOMTENIB MABOJHOTO TUIABAHHS, 0araTo 3 SIKUX 3alliKaBJICHI y 3aXHCTI
MIPUPOJIHOT Ta KYJILTYPHOI CIAIIIMHA MOPCHKHX MPOCTOPIB [6, ¢. 81]. 3amyuaroun ix
1o 3axucty UCH, maiiBepu oTpHMarOTh Kpally OCBIiTy TPO II0 CIIAAIINHY Ta PO Te,
sIK 11 OXOPOHSTH, BOIHOYAC 3a0e3Meuyour poOoyi Micls Ta iHIIUM YHHOM PUHOCSYN
KOPHUCTh MICIeBIil ekoHOMiIl. JlesKki cremiaaicTy HaloJsAraloTh Ha TOMY, 1100 Tpo-
rpaMu MiArOTOBKH AaiBIHTY BKITIOYAH Bi/IMOBITaIbHICTD 32 3a0X0YEHHS 30€pEKEeHHS
MiABOAHUX apTe(akTiB 3 METOIO Mepeaadi inpopmanii HaykoBoMy cBity [7, c. 80].

MixHapoJHI perioHajibHi MPOEKTH 1 TpOrpaMH, aHOHCOBaHI ypsIamMu
3aIliKaBJICHUX JIepKaB, 320X0UYIOTh MiCIleBe HacelleHHs 00’ €JHyBaTH 3yCHILIS, CIIps-
MOBaHi Ha YCBIZJOMJICHHS NMPHBAaOIMBOCTI 1 BaxkauBocTi 30epexkennss UCH, no skoi
BOHHU MaloTh foctyrl. Hanpukmnan, y 2017 poui OyB 3amymieHuii npoext Margullar.

Lle TpOEKT perioHasbHOTO CITIBPOOITHUIITBA, CIIPSIMOBAHUN Ha 30epeKEHHS, 3a-
XHCT Ta MOMY/ISIPU3ALI0 MiBOJHOT apXeoJIOTiYHOI CIaJIIMHA OCTPOBIB MakpoHe3is
Yyepe3 CTBOPEHHSI HOBOTO TYPHCTHYHOTO IPOIYKTY, a came: TMOEIHAHHS ITiIBOTHHX
apXeoJIOTIYHUX pOOIT 3 TaBIHT-TypU3MOM. [1iest mossirana B Tomy, o0 3a A0MOMOT 010
LBOTO MIPOAYKTY, SIKUH cpusiTUMe 30epeskeHHIo Ta npuMHoxkenHio UCH na Maneiipi,
Kanapcbkux ta A3opchkux octpoBax, Kado-Bepse ta Ceneraii, BoJHOUAC 3aTyYUTH
JIO TaKoi MisUTBHOCTI MICIIeBE HACeJICHHS Ta MiABUINUTH O0i3HAHICTH TPOMAICHKOCTI
PO BAXKIMBICTH MiBOAHOI KYJBTYPHOI cragmiuHK Ta ii icTopito. [IpoexT momomir
CTBOPUTH HOBI pO0OUi MICIsl B TYPUCTHUHOMY CEKTOPI Ta MOKPAIIUTH, aKTHBI3yBaTH
i muBepcuiKyBaTH MICIIeBHI TypH3M y Pi3HHX perioHax Makponesii. Margullar mo-
3BOJIB TEPUTOPISIM CTBOPHUTH KaTaJOT aKTUBIB ITiJIBOJHOI CITAIIIMHHU, BUSIBICHUX 32
JIOTIOMOT'OF0 ITPOTPaMU 3aHYPEHHSI Ta HOBUX ITiJIBOJHUX JTOCIIKEHb [6, ¢. 80].
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CynHo, 110 3a3HaNO aBapii, MOXKHA PO3MISAATH 3 TOYKH 30py HOTO MPHUPOIAHUX
IIHHOCTEH, SIK JOMIBKY JUISI pUOM Ta IHITUX MOPCHKHX BHIIB, a TAKOX SIK HEMaTepi-
aJNbHY CHAJALUIMHY 3 TOYKH 30py CUCTEM 3HaHb, BUKOPHCTAHUX JUIsI HOTO OyNiBHUIITBA.
Mopcbki HaykoBi gociimpkents UCH BusiBuu, 1110 JiesiKi yJIaMKy KOpaOJiiB CTBOPUIIH
YMOBH JUIsl iCHYBaHHSI HEHIMOBIpHOTO Oi0pi3HOMAaHITTA. B cBOIO Wepry, cuHeprist Mix
UCH Tta MopchKuM 010pi3HOMAHITTSM [UIsl NalBIHT-TypU3MYy MOYKE TIOLINPIOBATHCS Ha
3aco0M J0 iCHYBaHHsI MIiCIIEBOTO HacelleHHs. Hanpukinan, opranizamis faiiBiH-TypHU3-
MY, KEpOBAHOTO MPHUOEPEKHOIO TPOMAIIOI0, OyIe YCIINTHOO B 3a0C3IICUCHHI KEpe
JIOXOAY JJIsl MICHEBHX MiJNPUEMLIB Yepe3 IisUIbHICTb 31 CTBOPEHHS JalBiHT-TYpIB 1
HaJIaHHsI TOCIYT 3 IPO’KUBAHHS Y MiclieBil ciM’T [8].

Otxe, Taki mpoekTn sk Margullar HaogHO MOKa3yroTh gk 3a goromororo UCH
peatizyloThCsl Ta BTUTIOIOThCS Y JKUTTs Llinti cTamoro po3BUTKY, 30KpeMa 1100 T'iTHOi
npari Ta eKOHOMIYHOTO 3pOCTaHHsI TEPUTOPIH.

3p0o3yMiso, IO TYpU3M € KPAIIOk0 allbTePHATHBOIO OE3MPUHITUITHOMY BHUBE3EHHIO
Ta IPOAAXy LIHHMUX MPEIMETIB i3 3aTOHYIUX KOpaOIiB, 110 MOXKE IPUHECTH KOPOTKO-
CTPOKOBi (DiHAHCOBI BHIOIM MiCHEBHM TpoMajiaM, ajie 3MEHIIUTH Te, [0 € OOMexe-
HUM PecypcoM — 00’ €KTH KyIbTYpPHOI CIIAINUHI, PO3TAIIOBaHI HA MOPCHKOMY IHI. Y
TOM Yac sK NpUPOIHi pudr MOXKYTh BiIHOBIIOBATUCS B PE3YNBTATI MOIIKOIKEHHS a00
nopyiieHHst, UCH € HeBi1IHOBIIFOBAHUM PECYpPCOM.

Tomy, OiBII CTIHKWN MiAXIT MOJSATAE y 3aXUCTI MUTICHOCTI 3aTOHYIIOTO KOpaoss,
TUM CaMHUM (OPMYIOTHCSI YMOBH JIJIsl PO3BUTKY Ta MPOLBITAHHS MOPCHKUX EKOCHUCTEM,
1110, B CBOIO YEPTYy, CTBOPIOE 3aCO0H JJIs ICHYBaHHSI MICIICBUX CITIJIBHOT Yepe3 aiBIHT -
TypusM. ObnamryBanHs miIBoAHUX mapkiB i 3anoBinHukiB UCH 3aoxouye iHTepec
JI0 BiJBiZyBaHHS BHU3HAUYEHHUX MiCIlb, 1[0 CYNPOBOJUKYETHCS 3HAYHUM 3POCTaHHSIM
CYXOITYTHOTO TYPU3MY.

Taka FisTBHICTH HE TUTBKH TapaHTYE AOBIOCTPOKOBHI IMOTIK MOXOMY AJISI IIPH-
OepeXHHUX TpoMajl, BOHA TaKOX HAJa€ MOXIMBOCTI JUI IUX CHUIBHOT PO3BHBATH Ta
MPOCYBaTH CBOIO BJIACHY MOPCHKY KYJIBTYPHY 1I€HTHYHICTh 4epe3 iXHi CTOCYHKH 3
MopeM. Lle Takox € HIHHUM IHCTPYMEHTOM, CIIPSIMOBAaHMM Ha JOCSTHEHHS CTaJIOro
PO3BHUTKY MICT i TpoMa.

OxopoHa 00’ €KTiB IMiIBOAHOT KyJIBTYPHOI CHIA/IIIMHY Ta TEPUTOPI, HA SKHX BOHH
po3mimieHi, 3a0e3neuye 30epexeHHsT MOPCEKHIX PecypciB, o € onHiero i3 Llineit cra-
JIOTO PO3BUTKY. Ha migTBepIKeHHs! apryMeHTy Hpo NPSMHUH 3B 530K MK 30epeskeH-
HssM UCH, 30kpeMa 3aToHy 11X KOpaOJIiB Ta 30epesKeHHIIM MOPCHKUX PECYpPCIB Ta MOP-
CHKOTO OiOpI3HOMAHITTS TEPUTOPIH, /1e TOTOHYIU Cy[IHA, CBi4aTh MOPCHKI HAyKOBI
JOCTiKeHHs 3apyOiKHUX BueHHX. Hanpukman, rpyna iHIIHCBKUX JOCHIJHUKIB BH-
SIBUJIM, 10 PI3HOMAHITTS Ta TOMYJISis BUAIB prO OyJIM 3HAUHO BUIUMH Y paiioHax
3aTOHYIMX KopaOiiB, HXK Ha MpUpogHUX pudax B [HAil. 3’sAcyBanocs, MO OCTaHKH
CYJIeH CHPHSIIOTh 3pOCTaHHIO AESKHUX BHUJIB KOpaliB, T'YOOK 1 CKJIEPAaKTHHIN (Ipynu
KaM’ SIHUCTHX KOpaiB), sIKi 11e Oinblie mpuBadIoTh pisHi Buau pud. KopabenbHi
yIIaMKH CTAIOTh aIbTCPHATHBHUM Ta OUTBII OC3MTEYHIM CEPEIOBHUINECM iCHYBAHHS IS
Mopcekoi daynu [9, ¢. 172-175]. A mst puO, siki TFOOISITH MEIIKATH CEPe]] OCTaHKIB
3aTOHYJIMX KOpaOIliB, HABITh 3’ sIBUJIACS Ha3Ba — pubu-aBapii [10].

B cBoro uepry, Bueni . Kpym6ronsi Ta M. bpennan, siki IpoBOAMIN CBOI J10-
ciipkeHHs B EreficbkoMy MoOpi, BUSIBUIIH, 1110 HE3aXHILEHI OCTAaHKH KOpalOiIiB 3HaXo0-
JIWIKACS B TipiioMy (Di3MUHOMY CTaHi Ta Maju NPUOJIU3HO HA I’SATACCAT MPOLICHTIB



NPABOBA AEPHABA 342024 ElElEl===IEE|EIE]E

MEHIIIE YUCENbHICTh Ta BUAOBY PI3HOMAHITHICTh pUOM, HIX ITiJBOIHI TEPUTOPIi Kopa-
OenpbHIX aBapiii, IKi OXOpOHsIIHCS a00 Xo4a O MiHIMaIbHO 3a0€31edyBaBcs iX 3aXUCT
[11, c. 130]. Li gocmimkeHHs MiATBEPLKYIOTH TOH (hakT, 0 MOPCHKiI OXOPOHIOBaHi
TEpUTOPIi HABKOJIO KOpaOenbHHUX aBapiii MOXyTh ogHouyacHo 3axuctutu UCH, a Tta-
KOK CHPHUATH 301IBIICHHIO MOPCHKOTO OiopisHOMaHITTS. Lle Moke OyTH B3a€MHOIO
BUTO/I0I0: SIKIIO MiIBO/IHA KYJIBTYpHA criaimrHa Oy e 30epekeHa, MOpChbKe MpUpPOIHE
PI3HOMAHITTSI TAKOXK OTPUMAE 3aXHCT.

[limBomHi apXeosoridHi Ta iICTOPWYHI 3aMINKH CTUKAIOTHCS 3 3arpo3aMu Bif
norpadyBaHb i «BIIKPUTTIB» B MPOMHCIOBUX MacluTadax, BIUIMBY BiJl PO3BHUTKY
npubepekHOi 30HM Ta TIIMOOKOBOAHOT 1H(PACTPyKTypH, a TakokK 30HUTKIB, IO
3aBIAIOTBCSA PHUOATHCHKUMH TpayliepaMd Ta IHIINMH BHUJIOOYBHUMH Taly3sIMH.
Panime nigBoani apredaktu Oyiau HEAOCTYITHUMU Yepe3 3HAXOKEHHS 1X Ha 3HAUHUX
rmuOvHax, aje 3apa3 TEXHOJIOTIYHWH PO3BHTOK JO3BOJISIE JIIOASIM PU3UKYBATH Ta
3aJTUIIATUCS TT1]1 BOJIOIO JIOBIIE, HIXK 1€ OyJI0 MOXKIIMBO paHille.

[IpoTe cycninbcTBY HEOOXiTHO 3pO3YMITH, IO MiABOAHI KyJIbTYpHI apTedakTu —
11e 00MeXeHHMI pecypc. SIKII0 BOHU OyyTh MOMIKOKEH] a00 3HUIICHI, TX HEMOYKJIMBO
BimHOBHUTH. ApTedakTH, K HEBiJ €MHA JIaHKa 0 MUHYJIOT'O, TIOBHHHI PO3TIIIIATHCS
SIK YaCTHHA CHUIBHOI KyJbTYpHOI CHAIIIMHU JIIOJCTBA 1 MOBUHHI OyTH 3aXMIICHI
sk Taki. Tol ¢akT, mo OUIBIIICTh MiABOJHOI KYJBTYPHOI CHAJIIMHA 3HAXOIUTHCS
B MOPCBKHX IIPOCTOpax I03a HaIliOHAIBHOI FOPHCAMKIII, MiTKPECTIOE BaXKIUBICTh
Ji€BOTO MexaHi3My HpuitHATOl MixkHapoaHoi yroau i 3axucty UCH, ne 6 Bona He
3HAXOJMIIACS.

Jleski KpalH1 BXKWJIM aKTHBHHX 3aXOJIB JUIS PETYJIIOBAaHHS Ta yNPABIiHHS CIIajI-
LIMHOI0 y cBOiX Boaax. Hampuknaza, 3akoH ABcTpaiii mpo MiIBOAHY KYJIBTYpHY
cnammuuHy (Australia’s Underwater Cultural Heritage Act), npuitaaruii y 2018 pori,
repeadavae OroJIONIeHHS OXOPOHHUX 30H HaBKoJo 3Ha4HKUX 00’ ektiB UCH y Tepuro-
pianpHUX Bogax ABcTpainii. Po3mip 3amoBigHuX 30H ABCTpasii KOJIWBAETHCS B paiyci
Big 500 M. 10 3200 M. Bijg 00’ €KTIB MiIBOIHOT KybTypHOT criaauuau [12].

Otxe, 38’5130k MK 3axucToM UCH, 30epexxeHHSIM MOpPCHKOTo 0iopi3HOMAHIT-
TS 1 3aXMCTOM OKEaHy € OUEBUIHMM, 1 Li CHHEprii MOXKHAa BUKOPHCTOBYBATH JJIS
e(eKTUBHOTO YIpaBIiHHS JalWBIHI-Typu3MOoM. Hampukian, ynaMKd INTYYHHX pH-
(hiB, sIKi HABMHCHO 3aTOILTIOIOTH Ta MO3UIIOHYIOTH SIK PEeKpealiiiHuii pecypc, moo
YPI3HOMaHITHUTH IOCBiJ JaiiBepiB-TI00MUTENIB, MOKHA BUKOPUCTOBYBATH JJIsl 3MCH-
LICHHS BIUTUBY JAHBIHT-TYpU3MY SIK Ha IPUPOHI KOpajoBi pu¢u, Tak i Ha 00’ €KTH
UCH, mo poOuTh BUKOPHUCTAHHSI 00’ €KTa CHAIIMHU Oumbm cTifikuMm. Kpim Toro,
3’SIBJISTFOTHCS] IHHOBAI[IHHI TEXHOJIOT11, TaKi SIK BipTyajdbHi CTEXKKH I JAWBIHTY, SKi
MOXXYTh 30UIBIIMTH KUIBKICTh BiJIBiNyBauiB, siki He € maiiepamu [13]. [yust 3minu
MHCTIEHHS Ta iH()OPMYBaHHS BiIBiTyBadiB MPO BAXKIUBICTH K MOPCHKOTO Oiopis-
HoMaHiTTs, Tak 1 UCH HeoOXiIHO BUKOPHCTOBYBAaTH PECYPCH KyJIbTYPHUX LIEHTPIB,
My3€eiB, M3HABAIBHUX CAWTIB Ta BIpTyaJlbHUX e€KCKypciHUX mporpam. Lli minxomu
MIPOTIOHYIOTh JAOAATKOBI MOXKIIMBOCTI Jutst 3axucTy Ta cuM6io3y UCH i Mmopchkoro
010pi3HOMAHITTSI, IO CIPHUIATHME MIATPUMI CTAJIOTO TYpPH3MY Ta 3ac0o0iB 70 iCHY-
BaHHS MICLIEBUX MEIIKAHIIIB B TaHIEMI.

Taxum yrHOM, KpiM 3a0€3TMeYeHHS eKOHOMIYHOTO MIPOTPECY, KU TapaHTy€ MaTe-
piayibHe Oaromnoayvust JIIOAWHH, 3aXUCT HABKOJIMIIHBOTO CEPEIOBHILA, 30KpeMa MPH-
POIHOTO CEPEIOBHIIIA MOPIB Ta OKEaHIB, Yepe3 OXOPOHY Ta 30€PEKESHHS IiBOIHOL
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KYJIBTYPHOI CII/INIMHU, € BAKIHMBOIO YMOBOIO JUISI CTBOPEHHS Y JOBIOCTPOKOBIH Tiep-
CIICKTHBI ONTUMICTHYHOIO MaiOyTHBOTO JIJIsl JIFOACTBA.

BucnoBku i npono3uuii. Mu Bci moB’s3aHi MOpeM, 1 B HbOMY 3HaXOAATHCS Kall-
CyJIM 4acy, SIKi MICTATH ICTOPIIO JIFOACTBA, HAKOIMMYEHY IMPOTATOM CTONITh. Lli Kar-
CyNH Yacy € JpKepesioM iHdopMarii, BaXKIIMBOIO JJIsl pPO3YMIHHS MUHYJIOTO JIFOJICTBA,
OCKIIBKM OCTaHKH 4acTo 30epiraroTbCs B i7I€allbHOMY CTaHi 3aBISKH 3aXHCHOMY
MTOKPUBY 3 OIIAJIiB.

KynpTypHa cnanamuna, 10 3HAXOIUTHCS IIiJl BOJIOKD, JO3BOJSE KPUTHYHO
JOCHI/DKYBaTH iCTOpUYHI 00’€KTH a0o0 MoJii, HaAaloYu MPH LBOMY YSBJICHHS PO
JKUTTS JIIOAEW Y MUHYJIOMY. BoHa Takok € 6e3LiHHUM JKepesioM 3HaHb PO OKPEMHUX
mrozeH 1 cniabHOTH. Lle MoKe po3maiuTé MONITHYHI KOHMIIKTH, OCKIJIBKM MOPCBKi
JIOCITIJDKEHHSI, 30KpeMa IIiJIBOJIHA apXeoJIoTis, 3/1aTHA BIIKPUTH 1H(OPMAIIIIO 100
BiliCbKOBOT O€3MeKH 1 TOMY MaTH HECIO[IBaHI HACIIIKM Ta BUKJIUKATH 3aHSTIOKOEHHS
10710 TUTaHb HalioHANBHOT 060poHu. 3 iHmoro 6oky, UCH mMoxxe rpatu 3Ha4Hy pOJIb
y muBepcudikaiii eKOHOMIKH KpaiHH, sSKa CIIUPAETHCS HA IHIYCTPIIO TYPU3MY, 1 TOMY
CIIPUSITH T ABUIICHHIO PiBHS JKUTTS ii MEIITKAHIIIB.

[limBomHA KyJNbTypHA CHAJIIMHA 332 PaXyHOK PO3IIMPEHHS 3HAHb IMPO OKEaHH
MOK€ CTBOPUTH e(EeKTHBHI METOAM, SIKi 3/IaTHI ITOCITYXWTH JOCATHEHHIO ITiIel
30epeKeHHs] HaBKOJUIIHHOTO MOPCHKOTO CEPENIOBHINA Ta CTaJOro €KOHOMIYHOTO
PO3BUTKY CYyCIIUIBCTBA. 30KpeMa, BUKOPUCTAHHS JIJIsi pUOOJIOBII TaKHX CTapOJaBHIX
CIIOPY/JT SIK KaM’siHI TPUTUIHBHI rpebii, mo € 06’ ektom UCH, 103BONHTE €(hEeKTUBHO
Oopotucs 3 ronogoM. Oprasizauisi MiABOIHOTO TypU3MYy J0 MICT iCTOPHYHHX KOpa-
OenbHUX KaracTpod MoKe CTBOPUTH poOOYl MICIIsl, 10 MPU3BEAE A0 3pOCTaHHS J0-
OpoOyTy HaceneHHs. B cBOIO uepry, 30UIbIICHHS TYPUCTHYHUX TIOTOKIB CTa€ HACIIJI-
KOM SIKICHOTO YIpaBIiHHS Ta BinnosigansHoro Bukopuctanus UCH, mo cipusitume
CTaJIOMy PO3BUTKY MicT Ta rpomaj. OxopoHa Ta 30epexeHHs] 00’€KTiB KyJIbTypHOT
CIIAIIMHY 1 MABOAHUX TEPUTOPIH IX pO3TaITyBaHHS, K 3 SCyBanocs, Beae 10 30e-
pPEeXCHHS MOPCHKUX PECYpPCiB, a TAKOXK IO 3pOCTaHHS MOMYIISIIIil 010JIOTI9HOTO Pi3HO-
MaHITTSI MOPIB Ta OKCaHiB.

OTxe, miIBOAHA KyIbTypHa CHAANIMHA XapaKTEPU3YETHCS  IUTICHICTIO
KYJIBTYPHOTO, MPHPOIHOTO, aPXEOJOTIYHOTO, MAaTepialbHOTO Ta HEMaTepiabHOTO
XapakTepy i MOXKIIMBICTIO 3ACTOCOBYBATH 3HAHHS TAKOT'0 POJLY J0 MMPOOIIEM ChOTOICHHSI.
Lle poOuTh 11O CHIAAUIMHY BaXIMBHM 1HCTPYMEHTOM JUIsl TIOCSATHEHHS MEBHUX LiJIeH
['moGanbHOT IporpamMu CTANOro po3BUTKY, Bu3HaueHoi y Ilopsaky nennomy OOH Ha
nepioz 10 2030 poky.
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UNDERWATER CULTURAL HERITAGE AS A TOOL FOR
IMPLEMENTING THE GLOBAL GOALS OF UN SUSTAINABLE
DEVELOPMENT

Summary

The article analyses new approaches to respond to the challenges set out in the United Na-
tions 2030 Agenda. The subject is relevant because seventeen Sustainable Development Goals
are defined, which are a universal call to action for humanity to reduce poverty, overcome hun-
ger, protect the planet and ensure that by 2030 all people live in peace and prosperity. Accord-
ing to the UNESCO Convention on the Protection of the Underwater Cultural Heritage (2001),
sites that fall under its protection include archaeological remains of ships, historic structures,
submerged landscapes, sunken cities, and ancient fishing structures. Such sites must have been
underwater for at least 100 years. They must also be partially or completely, periodically or
permanently submerged in the waters of the ocean, sea, lake or river. On the basis of analyzing
the studies of foreign and domestic scientists, the author found out that with responsible use
and management of underwater cultural heritage sites, it is possible to achieve effective meth-
ods of conservation and sustainable economic development of humanity. This is possible by
increasing and accumulating knowledge of the oceans. In particular, stone tidal weirs, which
are underwater cultural heritage sites, were investigated. Using these ancient structures for
fishing today could be an effective solution to the problem of hunger. The study found that
protecting underwater cultural heritage sites and the areas in which they are located ensures the
conservation of marine resources. And this is one of the Sustainable Development Goals. The
relationship between the protection of heritage sites and the prosperity of marine ecosystems
helps to create livelihoods for local communities through dive tourism. Organizing underwater
tourism at historic shipwreck sites can create new jobs. And this will lead to an increase in the
welfare of the population. Quality management and responsible use of underwater heritage
sites will lead to increased tourist flows. And this will contribute to the sustainable development
of cities and communities. Thus, underwater cultural heritage is characterized by the integrity
of cultural, natural, archaeological, tangible and intangible heritage. Such knowledge can be
applied to solve the problems of our time. This makes heritage an important tool for achiev-
ing certain objectives of the Global Programme for Sustainable Development as defined in the
United Nations 2030 Agenda.

Keywords: underwater cultural heritage, UNESCO Convention 2001, maritime spaces,
regional cooperation, marine scientific research, Sustainable Development Goals, biodiversity,
conservation of marine resources, UN, shipwrecks.
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PROTECTION OF THE ENVIRONMENT UNDER OCCUPATION:
SCOPE AND CONTENT OF LEGAL OBLIGATIONS OF THE OCCUPIER

The article is dedicated to the problem of the protection of the environment on occupied
territories. Due to the fact that the law of occupation doesn’t contain legal rules establishing
environmental obligations of the occupying power, the environment on the territories under its
authority often becomes a victim of the overexploitation and destruction. At the same time, it is
suggested that the current international law, in particular, international human rights law and in-
ternational environmental law, can be used to fill gaps in the rules of international humanitarian
law. Certainly, the scope and the content of occupier’s obligations will be different depending
on the instruments applied for the protection of the environment. The author concludes that the
occupying state may be bound by its own multilateral environmental agreements, multilateral
environmental agreements of the state which territory is occupied or both groups of treaties. A
case-by-case approach to environmental human rights protection can serve as a useful tool for
the concretization of occupier’s environmental obligations.

Keywords: occupation, protection of the environment, occupying power, international
armed conflict, human rights, the Kakhovka dam, law of occupation, international humanitar-
ian law, international environmental law, international human rights law.

Problem statement. For the moment a uniformed approach to the problem of
the protection of environment under occupation doesn’t exist. The main binding legal
acts that frame the legal regime of occupation contain few provisions from which
environmental obligation may directly stem. At the same time nowadays the need for
an effective protection of the environment both in peacetime and wartime is steadily
increasing. It has driven the international legal community to search viable means for
the interpretation and application of the existing legal framework. Certainly, interna-
tional humanitarian law and international criminal law are the main domains where
the above solutions can be found. But their inherent limits are also well-known, which
stimulate scholars and practitioners to raise the question about a possible application
of international human rights law and international environmental law to the situations
of armed conflicts in general and occupation in particular. The reference to the rules
of the above branches of international law is not self-evident, because traditionally
international human rights law is applied to the protection of human rights, including
environmental rights, in peacetime, while the utilization of international environmen-

© 0. O. Nihreieva, 2024
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tal law in wartime has been questioned due to the fact that under the conditions of
warfare many international treaties are suspended or terminated between their parties
that are in conflict.

At the same time these legal approaches have been undergoing serious transfor-
mations, first of all, owing to the jurisprudence of international courts. Legal scholar-
ship also contains many proposals that may lead to the changes in scope and content of
environmental obligations of occupying powers.

This tendency is of great importance for the states which territories are under oc-
cupation, among which the case of Ukraine is one of the most urgent. As of 26 February
2024, Ukrainian territories have suffered environmental damage for almost 63 billion
dollars [1]. Many of the territories in which harm caused by hostilities is especially
serious are still under the Russian occupation. For example, as of 10 January 2024, 2
biosphere reserves, 8 nature reserves, 13 national natural parks were situated in the oc-
cupied territories of Ukraine [2]. The devastating destruction of the Kakhovka dam? is
another case requiring legal solutions, which should be provided by international law.

Analysis of the latest researches and publications. Being a theatre of warfare,
the environment suffers a lot of harm during armed conflicts. At the same time, the
issues of environmental protection in this context are ones of the less explored, in
particular, in relation to occupation. It can be easily explained by a relatively recent de-
velopment of international environmental law and especially its provisions concerning
the protection of the environment under the conditions of warfare. In this connection,
the classic studies on the law of occupation often lack environmental aspects. In par-
allel, these issues are with greater frequency considered through the prism of natural
resources conservation and human rights. N. Schrijver, D. Dam-De Jong, K. Hulme
et al. are among the scholars whose studies are worth mentioning in this regard. At
same time, recent scientific activities of the International Committee of the Red Cross
(hereinafter — the ICRC) and the International Law Commission (hereinafter — the
ILC)? dedicated to the enhancement of environmental protection during armed con-
flicts prove the topicality of this direction of legal studies. The provisions of Part IV
“Principles applicable in situations of occupation” of the 2022 ILC Draft Principles on
Protection of the Environment in Relation to Armed Conflicts are particularly relevant
for the elaboration of the regime.

Speaking about multilateral environmental agreements application in times of
war, there are only few studies that tackle this sphere of armed conflicts. In particu-
lar, M. Bothe, C. Bruch, J. Diamond, and D. Jensen in their 2010 study * suggest that
application of international environmental law during armed conflicts could be a so-

1 About short-, medium- and long-term impacts of the Kakhovka dam destruction see, e.g.,
in Vyshnevskyi V., Shevchuk S., Komorin V., Oleynik Y., Gleick P. The Destruction of the
Kakhovka Dam and Its Consequences (2023).

2 Guidelines on the Protection of the Natural Environment in Armed Conflict of the ICRC of
1994, updated in 2020; Draft Principles on Protection of the Environment in Relation to Armed
Conflicts, adopted by the ILC in 2022.

3Bothe M., Bruch C., Diamond J., Jensen D. International Law Protecting the Environment
during Armed Conflict: Gaps and Opportunities. International Review of the Red Cross, 2010,
Ne 92 (879). P. 569-592.
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lution for the above deficiencies of protection that the environment can find under
international humanitarian law, even though it is well-known that the effects of armed
conflicts on treaties is one of the spheres of international law where the rules are not
completely crystallized.

Purpose statement. Taking into consideration the above-mentioned, the main
aim of the article is to establish the existence of environmental obligations of the oc-
cupier according to the current international legal framework and also to define their
possible scope and content, at least concerning the minimal core duties.

Main part of the research paper. Current legal framework. As it has been al-
ready mentioned, nowadays the international community cannot deny anymore the
need for an effective protection of the environment. It gains a special relevance in the
context of armed conflicts. Before we proceed with further consideration of the prob-
lem, it is worth to emphasize a distinction between the levels of protection that shall
be guaranteed to the environment at the invasion stage and at the stage of occupation.
This difference is explained by distinct conditions of warfare: while during the first
stage the invader does not execute effective control over the territory and, thus, has
less possibility of assessing and preventing environmental harm, during the occupa-
tion stage, which often is characterized by a calmer situation, the occupier controls the
territory almost in full, which means that its environmental obligations are growing.
At the same time the current law of occupation, which is considered to be one of the
situations of international armed conflict, doesn’t contain clear provisions that would
establish environmental obligations of the occupying power. Yet, the question about it
being bound by some norms of multilateral environmental agreements emerges. It is
relevant for both their groups: treaties of the occupying power and treaties of the oc-
cupied state. Moreover, the issue of its customary international environmental obliga-
tions requires a further examination as well.

Concerning the current legal framework for the protection of the environment
under international humanitarian law, there are no special rules for it in the law of
occupation. Even though in international humanitarian law the environment is con-
sidered to be a specially protected object, this protection is limited to the provisions
of Art. 35 and 55 of the 1977 Protocol I to Geneva Conventions®. The first one estab-
lishes its basic rules: “It is prohibited to employ methods or means of warfare which
are intended, or may be expected, to cause widespread, long-term and severe damage
to the natural environment”, while the second one concretizes them giving the above
provisions a more anthropocentric tint. It states that “care shall be taken in warfare to
protect the natural environment against widespread, long-term and severe damage.
This protection includes a prohibition of the use of methods or means of warfare which
are intended or may be expected to cause such damage to the natural environment and
thereby to prejudice the health or survival of the population. Attacks against the natural
environment by way of reprisals are prohibited” [3].

Yet, attacks against the environment are not mentioned in Art. 85 of the protocol
establishing the list of its grave breaches amounting to war crimes. Thus, the first
endeavor to impose direct responsibility for war crimes against the environment was
realized in Art. 8 (2)(b)(4) of the Rome statute of 1998, according to which “intention-

4 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Pro-
tection of Victims of International Armed Conflicts, of 8 June 1977 (hereinafter — Protocol I).



176 EEEEEEEEEEEEEEEEEEEEEEEEEE NPABOBA AEPHABA 542024

ally launching an attack in the knowledge that such attack will cause ... widespread,
long-term and severe damage to the natural environment which would be clearly ex-
cessive in relation to the concrete and direct overall military advantage anticipated” [4]
is defined as a war crime in the context of international armed conflict. In connection
with it, S. Freeland emphasizes that, in addition to an impossibly high threshold of
proof (which means the cumulative qualification of a possible damage as widespread,
long-term and severe and other requirements), the responsibility is conditioned by the
principle of military necessity [5]. In regard to the latter a broad range of publica-
tions® can be found, which is explained by the need for establishing a balance between
two fundamental principles of international humanitarian law, namely the principle of
humanity and the principle of military necessity, which sometimes is understood too
broadly leaving a room for abuse by belligerent parties. Being unable to go further
with its scientific investigation in the framework of this publication, we consider im-
portant to quote the definition of military necessity provided by the 1987 Commentary
of Protocol I. Accordingly, military necessity is interpreted “as an urgent need, admit-
ting of no delay, for the taking by a commander, of measures which are indispensable
for forcing as quickly as possible the complete surrender of the enemy by means of
regulated violence, and which are not forbidden by the laws and customs of war” [6].
As a result, there are at least four essential characteristic that can justify an attack un-
der international humanitarian law: its urgency, indispensability of measures, effective
control over the force used (in space and time) [6], and means in compliance with an
unconditional prohibition.

Coming back to the qualification of war crimes against the environment, it should
be stressed that damage caused by an attack should be not just excessive compared
with anticipated military advantage, but clearly excessive, which means that a com-
mander should have no doubts about the consequences of a military operation launched
by him/her. What’s more, neither Protocol I, nor the Rome statute contain a definitive
interpretation of a required damage features, such as its widespread, long-term and
severe character, which makes their establishment for the purpose of war crimes pros-
ecution almost impossible®.

Other legal acts preceding the conclusion of the Rome statute, namely Protocol |
and the Convention on the Prohibition of Military or Any Other Hostile Use of Envi-
ronmental Modification Techniques (hereinafter — the ENMOD), which also mention
these characteristics, don’t provide their clear-cut definitions as well or it might be
better to say the Understanding to Art. 1 of the ENMOD defines “widespread” as
covering “an area on the scale of several hundred square kilometers”, “long-lasting”
as “a period of months, or approximately a season” and “severe” as “serious or signifi-
cant disruption or harm to human life, natural and economic resources or other assets”

5 See, e.g., Dinstein Y. Military Necessity. Max Planck encyclopedia of International Law
(2015); Melzer N. Keeping the Balance between Military Necessity and Humanity: A Response
to Four Critiques of the ICRC’s Interpretive Guidance on the Notion of Direct Participation in
Hostilities (2010); Schmitt M.N. Military Necessity and Humanity in International Humanitar-
ian Law: Preserving the Delicate Balance (2010), etc.

¢ Some proposals for the amendments of the Rome statute concerning the issue can be found in
Freeland S. Addressing the Intentional Destruction of the Environment During Warfare under
the Rome Statute of the International Criminal Court (2015); Sadova T. War Crimes against the
Environment under International Criminal Law: PhD thesis (2024) (in Ukrainian).
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[7]. Protocol 1 doesn’t define them at all, but according to some scholars’ suggestions
its drafters had an intention to define “widespread” as embracing “less than several
hundred square kilometers”, “long-term” as “a matter of decades” with no consensus
about the term “severe” [8, p. 542].

Under these conditions even the most serious harm to the environment caused,
e.g., by the destruction of the Kakhovka dam, becomes very difficult to prove in terms
of international criminal responsibility. Even though in this situation it seems that the
minimal requirements’ could be met and the attack launched by the Russian armed
forces® can amount to war crime against the environment according to the Rome stat-
ute [9, p. 2; 10, p. 257°.

Concerning the responsibility of Russia as an occupying power for the above act,
it is worth noting that in this connection the criterion of effective control is very im-
portant for the establishment of the beginning and the ending of the occupation. It is
broadly recognized that effective control can be both actual and potential. So, for the
existence of occupation and, consequently, the obligations of occupying power it is
not mandatory that the armed forces of the latter were physically present on the terri-
tory under consideration. It is enough that the occupier could potentially control it or
reestablish its control over it.

Recent Developments. Environmental protection in armed conflict under soft law.
Among the acts of soft law which have been adopted or updated recently and are spe-
cially relevant for the elaboration and crystallization of the international legal regime
guarantying protection of the environment in relation to armed conflicts two acts are
absolutely to mention: the Guidelines on the Protection of the Natural Environment in
Armed Conflict of the ICRC of 1994 (updated in 2020) and the Draft Principles on
Protection of the Environment in Relation to Armed Conflicts presented by the ILC
in 2022. Being concentrated on the protection of the environment in the active phase
of hostilities (or, as it is sometimes called, in the invasion phase), the first document
unfortunately doesn’t contain special rules for the occupation phase [11]. Despite this
some rules of the guidelines are of general application and can be applied during the
whole period of armed conflict.

The draft articles are also mostly aimed at the invasion phase, but there are three
principles that relate directly to the occupation phase. They are mentioned in Part
4 “Principles applicable in situations of occupation”. Their careful consideration is
worth the effort.

So, under Principle 19 establishing general environmental obligations of the oc-
cupying power, the latter “shall respect and protect the environment of the occupied

7 About short-, medium- and long-term impacts of the Kakhovka dam destruction see, e.g.,
in Vyshnevskyi V., Shevchuk S., Komorin V., Oleynik Y., Gleick P. The Destruction of the
Kakhovka Dam and Its Consequences (2023).

8 For a preliminary analysis of possible breaches of relevant international humanitarian law
in the case of the destruction of the Kakhovka dam see in Milanovic M. The Destruction of
the Nova Kakhovka Dam and International Humanitarian Law: Some Preliminary Thoughts
(2023).

? For more information about the protection of dams under international humanitarian law see
in Schmitt M. N. Attacking dams — Part I: Customary international law (2022); Schmitt M. N.
Attacking dams — Part II: The 1977 Additional Protocols (2022).
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territory in accordance with applicable international law and take environmental con-
siderations into account in the administration of such territory” [12]. In addition, it
must “take appropriate measures to prevent significant harm to the environment of the
occupied territory, including harm that is likely to prejudice the health and well-being
of protected persons of the occupied territory or otherwise violate their rights” [12].
Finally, the occupier “shall respect the law and institutions of the occupied territory
concerning the protection of the environment and may only introduce changes within
the limits provided by the law of armed conflict” [12].

Thus, this principle establishes a general obligation of protection of the environ-
ment, along with the obligation of harm prevention and a “conservationist” obligation
regarding the institutions of the occupied territory involved in environmental protec-
tion. What’s more, being an administrator of the occupied territory, as it is provided in
Art. 55 of the Convention concerning the Laws and Customs of War on Land (herein-
after - the Hague regulations) [13]%, the occupying power should take decisions pay-
ing attention to the need for environmental protection. The provision “in accordance
with applicable international law” suggests that the law that should be respected by
the occupier could include not only the rules of international humanitarian law, but of
other international law branches as well.

In the same vein, Y. Benvenisti concludes that this approach is supported by the
practice of international courts and tribunals, e.g., the ICJ, which “prefer a system-
atic and evolutionary interpretation of international instruments, when interpreting the
relevant texts applying to occupations”. It means that additional sources “may be of
relevance to the exercise of authority by the occupant”, e.g., in the process of inter-
pretation of the obligations of the occupant concerning the management of natural
resources on territories under occupation, relevant obligations stemming from inter-
national environmental law or the law on international watercourses probably shall be
taken into consideration [14, par.19].

Principle 20 of the Draft Articles is dedicated exactly to the management of natu-
ral resources, setting out a rule aimed at their protection in the occupied territory. In
compliance with it, “to the extent that an occupying power is permitted to administer
and use the natural resources in an occupied territory, for the benefit of the protected
population of the occupied territory and for other lawful purposes under the law of
armed conflict, it shall do so in a way that ensures their sustainable use and minimizes
harm to the environment” [12]. To better comprehend these provisions, they should be
considered in conjunction with Art. 55 of the Hague regulations, which prescribes that
“the occupying state shall be regarded only as administrator and usufructuary of public
buildings, real estate, forests, and agricultural estates belonging to the hostile State,
and situated in the occupied country. It must safeguard the capital of these properties,
and administer them in accordance with the rules of usufruct” [12].

Despite this, the rule cannot be fully interpreted without reference to the con-
cept of sustainable development that has been an important element of international
environmental law. Even though due to its complexity this concept as a whole hasn’t
become binding yet, according to some scholars its elements, such as “sustainable use”

10 Convention concerning the Laws and Customs of War on Land and its Annex: Regulations
Respecting the Laws and Customs of War on Land (signed 18 October 1907, entered into force
26 January 1910) (Hague Convention I'V).
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in the context of the management of natural resources, have transformed into interna-
tional customary law [15, par. 28].

Finally, Principle 21 embodies the rule over the duty to prevent transboundary
harm, which has already acquired customary nature as well [15, par. 23]. The draft
article stresses that the occupier “shall take appropriate measures to ensure that ac-
tivities in the occupied territory do not cause significant harm to the environment of
other States or areas beyond national jurisdiction, or any area of the occupied State
beyond the occupied territory” [12]. It is to be emphasized that the principle goes be-
yond the traditional wording of the rule as it is stated, e.g., in Principle 21 of the 1972
Stockholm Declaration of the United Nations Conference on the Human Environment,
in conformity with which “states have ... the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other
States or of areas beyond the limits of national jurisdiction” [16], adding to the sphere
of the occupying power responsibility the territory of the ousted government that is not
subject to the occupation. Yet, it limits its responsibility only by including “significant
harm” and not any “damage” mentioned in the Stockholm declaration.

Thus, it can be assumed that the draft articles despite being soft law act help in
crystalizing and structuring emerging and already existing rules of international hu-
manitarian law on environmental protection on occupied territories.

Application of multilateral environmental agreements in times of war. The above-
mentioned legal framework can be broadened significantly by including the rules from
other international law branches. In this context the question above the possibility of
applying of these rules in armed conflicts arises, since traditionally it has been ac-
cepted that the beginning of an armed conflict may lead to suspension or termination of
a peacetime legal regime between belligerent parties. It is well-known that the effects
of armed conflicts on treaties is one of the spheres of international law where the rules
are not completely crystallized and are undergoing serious changes. So, in the Draft
Articles on the Effects of Armed Conflicts on Treaties, adopted by the ILC in 2011, it
is established that treaties relating to the international protection of the environment
pertain to the category of treaties that under Art. 7 continue in operation, in whole or in
part, during armed conflict [17]. Consequently, it implies that the occupying party may
be obliged to fulfill its legal obligations stemming from the multilateral environmental
agreements to which it is a party relating to the protection of the natural environment
during the whole period of the occupation. In this regard it should be mentioned that
presently occupying states, like Israel, Russia, Morocco or Turkey, are not parties to
many multilateral environmental agreements, e.g., the Aarhus or the Espoo conven-
tions. Despite this, the question about their responsibility to guarantee the realiza-
tion of obligations taken by the state, whose territory is under occupation, arises. For
example, Ukraine is a party to both conventions. Actually, according to Art. 43 of the
Hague regulations, the authority of the legitimate power having in fact passed into the
hands of the occupant, the latter shall take all the measures in his power to restore, and
ensure, as far as possible, public order and safety, while respecting, unless absolutely
prevented, the laws in force in the country [13].

In the regard to the latter provision, Y. Benvenisti concludes that “to the extent that
international treaties... formed part of the local law, the occupant would be bound to
respect them as well” [14, par. 14]. At the same time, there are proposals to consider
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treaties to which the occupier is a party to be applicable in occupied territory on an
extra-territorial basis [18, par. 106-112]. It means that on the one hand, the occupier
can be bound by the treaties of the state whose territory is occupied, but on the other
hand, it can be bound by its own international treaties, which is especially relevant for
international human rights treaties.

The above assumption leads us to a significant conclusion about the possibility
of protecting the environment through human rights protection, in particular, in vari-
ous UN and regional human rights institutions. It could be of outstanding importance
taking into consideration an increasing “greening” of human rights. One of the latest
examples of this tendency is the 2024 ECtHR Judgement on violations of the European
Convention for failing to implement sufficient measures to combat climate change in
Verein Klima Seniorinnen Schweiz and Others v. Switzerland [19].

Human rights perspective. The possibility of protecting the environment under oc-
cupation in the context of human rights protection is strengthened by the fact that the
environment and its elements are considered to be civilian objects and the population
of the territory under occupations consists of civilians. Hence, due to the fact that both
branches have the same objective, namely the protection of civilians and civilian ob-
jects, their instruments can be coapplied in “a mutually reinforcing way” [20, p. 210].

Such conclusions let some scholars make suggestions about the existence of a
minimum core set of environmental human rights and, correspondingly, the occupier’s
duties to protect them [20, p. 207]. Thus, professor K. Hulme argues for the establish-
ment of three main obligations of the occupying power, among which she mentions
the obligation of “ensuring a baseline level of environmental health, so as to meet
the needs of the population, such as adequate food and water sources, and a healthy
life itself; managing environmental risk, to ensure the collection and provision of en-
vironmental risk information; and conserving a healthy environment in the broader,
ecological sense” [20, p. 229-230]. She also proposes to apply “a tripartite approach”
used in the domain of the protection of economic, social, and cultural rights that allows
to establish a gradation of efforts required from an obliged subject. Consequently, its
obligations may increasingly differ in order to “respect”, “protect” and “fulfil” obliga-
tions. Thus, respect for environmental human rights supposes that the occupier refrains
from any action that could jeopardize the enjoyment of human rights on the occupied
territory. Environmental rights protection entails the occupier’s actions for the preven-
tion of rights abuses by third parties, while fulfilment requires measures facilitating
the enjoyment of the above rights [20, p. 212]. Supposedly, any environmental right
and the occupier’s duties required for its protection can be correspondingly analyzed
through this prism. In addition, it provides an opportunity to refer to existing interna-
tional bodies, such as international courts and human rights committees, whose deci-
sions open the way to holding the occupying powers accountable for the harm caused
to the population of the occupied territories in connection with environmental damage.

The 2023 destruction of the Kakhovka dam is an example in which grave viola-
tions at every level of three above-mentioned obligations of the occupying power can
be found. Before we dwell upon them it is worth mentioning that at the moment of
the catastrophe Russia still was supposed to be an occupier, even though physically its
armed forces were not already there.
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Indeed, the moments of the beginning and ending of the occupation are not pre-
cisely defined by the rules of international law. Article 42 of the Hague regulations is
almost the only relevant normative source that are broadly analyzed in this regard. In
accordance with it, “territory is considered occupied when it is actually placed under
the authority of the hostile army. The occupation extends only to the territory where
such authority has been established and can be exercised” [13]. Extensive scholarship
and jurisprudence have addressed the above provisions in connection with the inter-
pretation of the passage “placed under the authority” coming to two distinct conclu-
sions. In line with the first one, in order to be considered as such the occupier shall
exercise actual control over the territory [21, par. 173]. The second one suggests that
a potential ability to control the territory is enough to qualify a state as an occupying
power [22, p. 151]. A long debate about Israel being an occupier in the Gaza Strip after
its disengagement in 2005 shows the complexity of this issue. Notwithstanding the
existence of different viewpoints, it is almost commonly accepted, included by the Su-
preme Court of Israel, that the latter remains an occupying power in Gaza by control-
ling its territorial sea and airspace™. The same line of reasoning allows us to suggest
that the Russian Federation remained the occupying power in the territory where the
Kakhovka dam is situated at the time of explosion because it allegedly maintained a
distant control over it through a remote-detonated explosive device that was allegedly
deployed there by its armed force.

Consequently, it is worth to proceed with a brief illustration of the Russian Fed-
eration environmental obligations that supposedly were breached by the destruction
of the Kakhovka dam based on the above approach proposed by professor Hulme.
Talking about the first obligation, which consists in “ensuring a baseline level of envi-
ronmental health, so as to meet the needs of the population, such as adequate food and
water sources, and a healthy life itself”, it is obvious that the destruction of the dam by
Russia put the population of the whole region affected by flooding at risk of shortage of
clean drinking water and epidemies. What’s more, it created a serious and direct dan-
ger for people’s life. In fact, more than 100 persons died in the affected areas [23]. In
regard to the management of environmental risk, Russia hadn’t provided any previous
information or send any emergency alert to local population to ensure their evacuation.
Finally, taken into consideration an exorbitant extent of environmental harm caused
by the destruction of the dam to the region of at least 600 square km, conservation of
“a healthy environment in the broader, ecological sense” is out of the question in the
situation under consideration.

Thus, even such a simple and brief examination shows that being an occupying
power the Russian Federation violated the minimum core of environmental rights of
the population that was affected by the destruction of the Kakhovka dam. We cannot
but agree that responsibility of the occupier should be higher when the territory under
its control contains installations with dangerous forces that can fail easily, such as a
dam or nuclear facility [20, p. 236]. Its obligations are more serious even in the case of
regular maintenance of the facility. For the Kakhovka dam it would mean that Russia
is responsible for its reparations from the very beginning of the occupation in 2022. In
the case of its deliberate destruction breaches of the occupier’s duty of environmental

1" See, e.g., Panepinto A. Jurisdiction as Sovereignty over Occupied Palestine: The Case of
Khan-al-Ahmar (2016).
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protection are almost unavoidable since the scale of caused harm is unproportionally
massive in comparison with a possible military advantage obtained by it.

Conclusions. Hence, even though the law of occupation doesn’t contain norms
establishing environmental obligations of the occupier, the theory and practice of con-
temporary international law suggest that they are inevitably exist. Article 7 of the 2011
Draft Articles on the Effects of Armed Conflicts on Treaties sets out that treaties relat-
ing to the international protection of the environment pertain to the category of treaties
may continue in operation, in whole or in part, during armed conflicts. It means that
the occupier could be probably obliged to fulfil 1) its own environmental obligations
stemming from its multilateral environmental agreements; 2) taking into consideration
Art. 43 of the Hague regulations, the obligations of the ousted government stemming
from the multilateral environmental agreements concluded by it before the occupation;
3) both sets of obligations. In addition, some of the conventional norms with a high
level of probability have already achieved a customary status, which means that they
are binding for the occupying state as well.

Another approach to the protection of the environment under occupation advo-
cates for its realization through the protection of human rights. It is a logic corollary
of the recent trend towards the co-application of international humanitarian law and
international human rights law in the practice of international courts. Establishment of
environmental rights of the local population living on territories under occupation on
a case-by-case basis could help in developing an environmental part of the legal obli-
gations of the occupying power. Once established, these obligations can be furtherly
detailed through the prism of a tripartite approach that can help to reveal their content
in progression starting from the duty to respect environmental rights, passing through
the duty to protect them, up to the duty of a positive fulfilment by the occupier of its
environmental obligations.

Finally, there is another trend that should be taken into consideration within the
context of protection of the environment of territories under occupation. We talking
about the emergence of new obligations erga omnes. Being, for sure, lege ferenda, these
obligations according to some scholars could include the obligation of environmental
protection and/or the obligation of natural resources conservation. It would mean that
not only the occupied state, but the occupying state as well should fulfil them in the
interests of the international community [24, par. 35]. In light of the above the issue of
international environmental obligations of the occupying power gains more relevance,
but still requires more studies. In particular, for the elaboration of mechanisms for its
compensation damage caused to the environment under occupation should be more de-
tailed and as it seems requires a better identification and structuring depending on the
space where it has place, because, for example, harm to the land natural environment
can be identified much easier than harm to the maritime environment.
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OXOPOHA HABKOJIMIIHBOI'O CEPEJOBUILIA HA TEPUTOPIAX
I OKYHALIE€IO: OBCAT I 3MICT IOPUINYHUX 3050B’SA13AHb
JEPKABU-OKYITAHTA

Pesrome

CraTTs IpUCBSYEHA MPOOIEMi OXOPOHI JOBKULIS OKYMOBaHUX TepHUTOpii. Yepes Te, 1o
MDKHApOJHE TPaBo OKYyIalii He MICTUTH IPaBOBUX HOPM, SIKi O BCTAHOBIIIOBAJIM €KOJIOT1YHI
3000B’s13aHHS JIeP)KABU-OKYIIaHTa, HABKOJIUILIHE CEPEOBHIIE Ha TEPUTOPISX, 1110 3HAXOAITHCS
i 11 BJIaJI010, YacTO CTa€ JKEPTBOIO HAIMIPHOI eKCIlIyaTallii Ta 3HuIeHHs. [IpoTe y cTarTi
HAroJIOUIYEThCsl HAa TOMY, LI0 YWHHE MDKHAPOJIHE IPaBo, 30KpeMa MiXKHApOJHE MPaBo IPaB
JIIO/IMHM Ta MIKHApOAHE MPaBO HABKOJIMIIHBOTO CEpPE/IOBHINA, MOXKE OyTH BUKOPHCTAHE IS
YCYHCHHS IIPOTAJIMH Y HOpMaX MIKHAPOIHOTO I'yMaHITApHOTO IIpaBa. 3BHYaitHO, 00CST 1 3MiCT
3000B’s13aHb JIeP)KaBU-OKyIaHTa OyIyTh PI3HUMH 3aJI€KHO BiJl IHCTPYMEHTIB, 3aCTOCOBAHUX
JUIsL 3aXHMCTY HABKOJMIIHBOTO CEepeOBHINA. MOXIMBICTE 3BEPHEHHS 1O MIKHApOJHUX
JIOTOBOPIB IIPO OXOPOHY JIOBKIJUISL B YMOBax 30pOHHOro KOH(QIIKTY, Ha SIKiii HAarosiomeHo,
30kpema y nociimkenHi Komicii OOH 3 MiXXHapoIHOTo rpasa, CyTTEBO PO3LIMPIOE MEPETiK
TaKMX IHCTPYMEHTIB. Y IIbOMY 3B’SI3Ky aBTOpPKa POOWTh BHCHOBOK, IO J€P’KaBa-OKYIaHT
MOke OyTH IIOB’si3aHa CBOIMH BIACHHMH MDKHAPOIHHMH IPUPOZOOXOPOHHHMH YTOJaMH,
MDKHapOJHUMH NPUPOJIOOXOPOHHUMH YTOJIaMH JEpKaBH, TEPUTOPIs sSKOI OKynoBaHa, abo
o0OoMa rpymamu JJOrOBOPIB.
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Ha nopatox, inaMBiayaii3oBaHU MiJXiJ A0 3aXMCTY €KOJIOTUHHX IPaB JIFOJAWHH MOXE
CIIyTYBaTH KOPUCHHUM IHCTPYMEHTOM JIJIsl KOHKPETH3allii eKOJIOTIYHUX 30008’ I3aHb OKYTIaHTA.
Kpim Toro, BiH 1a€ MOXKIUBICT 3BEPTATUCH IO iICHYIOUMX MDKHAPOIHUX IHCTHTYIIH, TaKIX
SIK MDKHApOJHI CylH Ta KOMITETH 3 IpaB JIOAWHH, PIIICHHS SKUX BIIKPUBAIOTH HUIIX O
NIPUTSTHEHHSI JIepKaB-OKyNaHTIB 710 BIANOBIJAIBHOCTI y 3B’S3KY i3 MIKOJOIO, 3aBIAaHOIO
HaCEJICHHIO TEPUTOPIH i/ OKYyMAIi€lo Y 3B’ 3Ky 13 30UTKaMu, 110 COPUYUHEH] TOBKIJLTIO.

BpaxoByrouu Bullie3a3HadeHe, Ha OKpEMy yBary 3aciiyroBYe€ 3aCTOCYBaHHS MIKHAPOIHOTO
3BHYAEBOTO IIPaBa, SIKE TAKOXK MOXKE BHCTYIIATH JPKEPETIOM IIPUPOIOOXOPOHHHUX 3000B’s13aHb
JIepKABU-OKYTIaHTA. SIKIIIO CTOCOBHO TIpaB JIFOIMHI MIKHAPOIHI 3BHIUA] € 100pe chopMOBaHIM
HOPMAaTHBHUM MAaCHBOM, 1X KOHKPETHHH 3MICT y KOHTEKCTI OXOPOHH JOBKULIA I1e TOTpedye
OCTaTOYHOro Bu3HaueHHs. [IpoTe HasBHICTH OKPEMHX 3BHYAE€BUX HOPM, SK-TO HOpMA, SIKa
3a0OpOHSIE 3aBJaHHS EKOJOIIYHOI IIKOAW Y TPAHCKOPJAOHHOMY KOHTEKCTI, HE BHUKIIMKAE
CYMHIBIB Ta, SIK HACI]iJIOK, MOX€ BHCTYNAaTH JDKEPEIOM BIAMOBIIHUX MIKHAPOJIHUX
3000B’s13aHb AEPKaBH, IO OKYITY€E TIEBHY TepUTOPir0. [logampioro po3BuTKy noTpedye Takox
Te3a II0/I0 iICHYBaHH MKHAPOIHUX 3000B’13aHb erga omnes 010 OXOPOHH HABKOIHUIITHHOTO
cepeIoBHLIA.

KoarouoBi cioBa: okymaris, OXopoHa JOBKULIS, Jep)kaBa-OKyNaHT, MiKHapOJIHUN
30poiiHui KOHQIIKT, mpaBa JroauHd, KaxoBcbka rpelis, mpaBo OKymailii, MiKHapOJHE
TryMaHITapHE MpaBO, MIXKHAPOJHE MPAaBO HABKOJIHUIIHBOTO CEPEIOBHINA, MIKHAPOIHE MPaBO
TpaB JIIOJMHH.
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IHOOPMALIA 1JIs1 ABTOPIB

IMPABUJIA O®OPMJUIEHHS TA TIOJAHHS PYKOITUCY
J0 HAYKOBOI'O ®AXOBOI'O )KYPHAJIY «IIPABOBA JIEPKABA»

Pimennsim AtecrariiitHoi koserii MiHicTepcTBa OCBITH Ta Hayku Ykpainu Bijx 06
oepesns 2020 p. HaykoBHid haxoBuil )xypHaI «IIpaBoBa gepkaBa» OTpUMaB KaTeTOPir0
«b» (ropuanvHi HayKH) B MepeiiKy HaykoBHX (axoBux Buaans (Hakaz MinicrepcTa
ocBiTH Ta Hayku Ykpainu Ne 409 Bix 17.03.2020 p.).

HayxoBuii axoBuii xypran «IIpaBoBa neprkaBa» YCHIIIHO MPOWIIOB IMPOIEC
OLIIHKK 1 BHeCeHUH 10 HaykoBoMeTpuuHoi 0aszu manux ICI Journals Master List Ha
2022 pik. Ha migcrasi momanoi iHdopMallii B aHKETI 1 aHaJIi31 BHITYCKiB JKypHAITY 3a
2022 pik, excnieptr Index Copernicus po3paxyBaiu 3HaY€HHsI IHACKCY:

ICV 2022 =85,03. https://journals.indexcopernicus.com/search/details?id=32241

1. ¥V BugaHHi myOJiKyIOTbCS MaTepiajy, B SIKHUX BUCBITIIOIOTHCS aKTyajbHI MH-
TaHHS Ta aHaJli3 TEOPETUYHUX Ta MPAKTHYHHUX MPOOJIEM CY4acHOTO CTaHy PO3BUTKY
[IPaBOBOI CHCTEMH, PO3MIISLA TEOPETUUHHUX MPOOJIEM PO3BUTKY OKPEMHX €JIEMEHTIB
[IPaBOBOT CUCTEMH YKpaiHH, JOCIIPKEHHS MiClisl HAI[lOHAJIBHOI MPABOBOi CUCTEMHU
cepen MpaBOBHUX CHCTEM CyYacHOCTI Ta il ajamTaris 10 €BPONEHCHKUX CTaHIAPTIB,
3arajJbHOTCOPETHYHI MUTaHHs PAaBO3HABCTBA, aKTyaJIbHI IPOoOIeMH MyOIiYHO-TIpaBo-
BUX HayK Ta TEHJCHIIT PO3BUTKY HAyKH IIPUBATHOTO TIpaBa.

2. Jlo apyKy NpuHMaroThCs CTATTi YKPaiHChKOIO, aHIIIHCHKOIO T2 HIMELIBKOIO MO-
BaMH.

3. Pykomuc cTaTTi MomaeThes 10 penakiii y dopwmi: daitmy pykomwucy, ki Haj-
CHJIA€ThCSl Ha EJIEKTPOHHY ajpecy penaxiii onu.pd.odessa@gmail.com y ¢dopmari
AsBTtop_Ha3ssa crarTi, 0popmMIIeHY 3riTHO BKa3aHUX BUMOT.

4. Pykomnuc ctarTi, CynpoOBOKY€ThCSL:

- JloBiziKotO MpO aBTOPA.

- ABTopchKkmii pedepar (aHOTaIlis) CTAaTTi aHIIIHCHKOI0 MOBOIO JIJISI PO3MIIIICH-
Hsl Ha BeO-caliTi BUIAHHA. ABTOPCHKHUI pedepar MOBHHEH MICTUTH MPI3BHUILE Ta 1M’
aBTopa (-iB), Micite poOoTH ab0 HaBYAHHS, HA3BYy Ta CTHCIWI 3MicT cTarTi. Pedepar
MOBHHEH OyTH HaMCAaHWH 3 BUKOPUCTAHHSAM HACTYITHOTO aJTOPUTMY: METa Ta aKTy-
AJIBHICTh TEMH; METOIMKA (METO/IN) TOCHIKSHHS; OTPUMAaH1 pe3yJabTaTH; IPaKTUIHY
miHHICTH cTarTi. O0csr pedepary mae Oyt He meHte 1800 3HakiB. [lepexnan anriii-
CHKOIO MOBOIO TIOBUHEH OyTH JIOCTOBIPHUM (HE MAIIMHHUM).

5. Pykomnuc cTarti He Ma€ MICTUTH 3a00pOHEHHX 110 APYKY MarepiaiiB, OCKITbLKH
KYpHaJ € BIIKPUTUM JKEpeNoM iHpopMallii. ABTOpH MOBHHHI MOJaBaTH OPUTiHAIBHI
HayKOB1 CTaTTi, a AKIIO aBTOPY BUKOPUCTOBYBaJH poOOTH Ta / ab0 BHCIOBH IHIIMX
JIFO7Ie, BOHU ITOBUHHI OyTH HAJICKHUM YHHOM odopMiteHi y Bunisiai nurar. [Inariar y
BCIiX 10ro hopMax PO3IIHIOETHCS SIK HECTUYHA ITOBEJIIHKA 1 € HEPUUHATHUM.

6. ABTOp He Mae IyOIiKyBaTH CTaTTIO, B SIKi OMMCYETHCS 110 CYTi OJTHE i Te caMe
JOCHIJKEeHHS, Y OUIbII HXK OIHOMY HayKOBOMY BHIaHHI a00 MEpBHHHIHM myOmikarii.
ITomanHs cTarTi 70 OIIBIT Hi’K OHOTO HAYKOBOTO BHJIAHHS OHOYACHO PO3IIHIOETHCS
SIK HEETUYHA MIOBE/IIHKA 1 € HEMPUIHATHIM. ABTOP HE Ma€ 10JIaBaTH Ha PO3IIISA B 1HIII
HAyKOBI BUJIaHHSI paHile ormyOiKoBaHi cTarTi. Y BUIMAJKY, SKIIO aBTOP y BTOPHHHIN
myOumiKaiii BHKOPUCTOBY€E MaTepiaiu MOIepeIHIX Mpailb, aBTOP Ma€ HABECTH ITOCH-
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JIAHHS Ha TIEPBUHHY CTaTTIO. Peqkorneris 3anuinae 3a coO0ro MpaBo Ha PeleH3yBaHHS,
penakiiiiiHi BUpaBICHHs, CKOPOYCHHS 1 BIIXUJICHHS cTaTeil. BifmoBinanpHiCTh 32 Ma-
Tepial CTarTi Hece aBTop (aBTOPH).

7. HaykoBi cTarTi, 0 HAIINAIUIA 0 peaKoieTii, 000B’SI3KOBO MPOXOMATH CIIIITe
MOABIMHE peleH3yBaHHs Ta MEPEeBipKy Ha OPUTIHAJBHICTH CTATTi, MICIS YOO BiAmO-
BiJJAJIbHUI CEKpeTap PEKOJIeTii MOBIIOMIISIE aBTOPIB MPO MO3UTHBHE YW HETaTHBHE
PIIIeHHS MO0 IPUHHSTTS CTATTI s myOiKallii y 30ipHUKY.

8. TexniuHi BUMOrHu 10 0opMIIeHHS HAYKOBOI CTATTI:

- 3aTJIBHANA 00CAT cTaTTi Mae ckiramatu 10 20 CTOPiHOK;

- KUTBKICTB CIIBaBTOPIB — HE OLIbILIE JBOX;

- cTarTs NOBWHHA OyTH MIATOTOBJICHA 3a momoMoroi pexakropa Word for
Windows®;

- CTAHJIAPTH:

a) popmar apkyma — A4 (210x297), opieHTAaIlisl CTOPIHKH — K KHHKHA;

b) ons: miBe — 20 mm, nipaBe — 20 MM, BepxHe — 20 MM, HIKHE — 20 MM; CTOpIH-
ku 0e3 Hymeparii;

¢) ab3am — 1,25 cm;

d) meperierinns — 0 cm;

e) inTepBaa Mixk psiakamu — 1,5 nit.;

f) iHTepBan Mixk ab3aaMu «ao», «micas» — 0 nT;

g) BIICTYIIN «MPaBOPYY», «JIiBopyw» — 0 11T;

h) mpudt Habopy — Times New Roman;

1) Ha3Ba, TEKCT CTATTi, AOAATKM — KeTlb 14 pt, MbKpsaKoBuUil iHTEpBan — 1,5;

- CTaTTS HAOMPAETHCS MO BCil MUPHHI ad3a1ry;

9. Tekct pykonucy Mae OyTH MoOy/I0BaHUH 32 3arajJbHONPHIHSATOI0 CXEMOIO:

- inpexce YJIK y Bepxapomy siBomy KyTKy jmcta (Times New Roman, 14 nt.);

- iHimianu Ta NMpi3BUIIA aBTOPIB y BEPXHHOMY IIPaBOMY KyTKY JIMCTa yKpaiH-
cbKoto (ab60 MoBoro crarti). [lopsaok momanHs: iM’sl, MO-0aTbKOBi, MPi3BHUIIE; HA-
YKOBHI CTyHiHb, BUeHe 3BaHH, Ha3Ba QakynabreTy abo kadeapu, ne mpairoe aBTop
(abo aBTOpH); anpeca; e-mail (Kerib 14 pt, MmbkpsakoBui iHTepBai — 1,5).

- TIOPOXKHIN PSJIOK;

- Ha3Ba CTATTI — BEIUKUMH JIITEPaMH, 110 IEHTPY YKpaiHChKOIO (200 MOBOIO cTaT-
1i) (Times New Roman, 14 mt., >kupHuii). Ha3Ba ctarti momaeTbest 6€3 BHKOPHCTAHHS

BY3bKOCIEIiaJIi30BaHUX CKOPOUYCHb, KpaIKka B KiHIi Ha3BH HE CTABUTHCS;

- TIOPOXKHIN PAMIOK;

- aHoTaWis ykpaiHcekoio (a6o moBoto crarti) (Kerb 14 pt, MbkpsinkoBui iHTEp-
Ban — 1,5);

aHOTaNil0 He MOTPiOHO po3MilyBaTH HA OKPEMOMY JHUCTi. AHOTAIlisI TIOBH-
HHa MICTUTU CTHCIE (OPMYIIOBAaHHS 3MICTYy CTarTi, HE MOBTOPIOBATH HA3BYy CTATTi.
3arampHa CTPYKTypa aHOTAIll MOBHHHA MICTUTH: aKTYaJIbHICTh TEMH OCIIIKEHHS,
MMOCTaHOBKa MPOOJIEMHU Ta 3aBJaHHs, aHAJI3 OCTAaHHIX JOCIIJKCHD 1 IMyOmiKaiii, Bu-
JUIICHHSI HETOCIIPKEHNX YaCTHH 3aralibHOT MPOOJIeMH, MOCTAHOBKA 3aBIaHHs, BUKJIA-
JIEHHS] OCHOBHOTO MaTepiaiy (CTHCJIO), BUCHOBKH Bi/IMOBIHO /IO CTATTI;

- KI04oBi cioBa (3-10 cniB) ykpaincekoro (abo moBoto crarti) (Kermbs 14 pt,
MDKPSIKOBHH iHTEpBalI — 1,5);

- IOPOKHIN PAIOK;

- OCHOBHMIi MaTepiaJ cTarTi:
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CTpykTypa cTarTi Ma€ OyTH TaKolo:

- [ToctanoBka nmpo0siemu;

- AHaJ1i3 0CTaHHIX J0CTiTzKeHDb i myO/TiKamiii;

- Mera crarTi;

- BukJag ocHOBHOTO MaTepiasry;

- BucHOBKH i mpomo3uitii.

- aireparypa (Times New Roman, 14 nrt., skupHmuii, 1o HeHTpy); nepeik JiTepa-
TYpH € OCTaHHIM B CTaTTi i HOTO HEOOXiTHO OOPMHUTH BiATIOBITHO YHUHHUX BHMOT 3
oopmiteHHSs HiTEepaTypu;

- cTATTH HAAIAILIA Yy HOKHBOMY NpaBoMy KyTKy jucta (Times New Roman, 14
nt.) y ¢popmari ([1J.MM.PPPP);

- inimianm Ta Mpi3BMIIA aBTOPIB y BEPXHbOMY NPaBOMY KYTKY JIMCTa aHIJIIH-
CcbKOI0 MOBOIO. [lopsimok momaHHs: iM’sl, MO-0aTHKOBI, MPi3BUIIE; HAYKOBHI CTY-
niHb, BU€He 3BaHHsI, Ha3Ba QaKynsTeTy abo Kadeapu, ae mparioe arop (a0o aBTopn);

aapeca; e- mail, ORCID (Kerns 14 pt, MiskpsiakoBuii iHTEepBai — 1).

- aHoTamisa aHDIiicekor0 MoBotO (Bix 1800 3nakiB) (Kers 14 pt, MikpsIKOBHA
iHTepBan — 1);

- references (Times New Roman, 14 nT., )KupHUH, 110 EHTPY).

10. JliteparypHi a:kepea, 110 HIUTYIOTHCS, IOBUHHI OyTH MPOHYMEPOBaHi Bij-
MOBIJTHO 3 MOPSIKOM 3BEPTaHHS JI0 HUX Y TeKcTi. [TocuanHs Ha JKEpeno MOIaeTh-
csl y KBaJpaTHUX JIy’KKaX, Hampukiaaa: .. Bizomo 3 [4]. ..” abo “... po3mIsSHYTO y
[4,c.203]...”.

11. Crincox JiTepaTypu HaBOJIUTHCS HAMIPHUKIHIN CTATTI BiJIMOBIIHO /IO TTOPSIKY
3BEpPHEHHS 10 TEKCTY Ha MOBi opuriHany, Bignosigno go ACTY 7152:2020 «Inpopma-
Iist Ta JoKyMeHTais. Bumanusa. OdopmiteHHs myOikamii y sKypHaIax i 30ipHHKaX»
(ISO 8:2019, NEQ; ISO 18:1981, NEQ; ISO 215:1986, NEQ).

12. References noBuxen Oytu odopmiieHHId 32 MibKHAPOJHUM OiOmiorpadiyaum
craanaprom APA (http://www.bibme.org/citation-guide/apa/).
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o yBaru aBTOpiB Ta YuTaviB!
Hayxosnii :xxypnaa «IIpaBoBa gep:xasa» 3 2016 poky
BHUXOAUTH 3 NePioANYHicTIO 4 pa3u HaA piK.

I'PA®IK BUITY CKY HOMEPIB «IIPABOBA JIEP2KABA»

Ha 2024 pik
NeNe Bunmycky IHouarox 3akiHueHHs Enexrponna JpykoBana
npuiiomMy crareii | npuiiomy crarei Bepcis BepCist AKypHaIy
JKypHAILY
53 15.02.2024 15.03.2024 15.04.2024 30.04.2024
54 15.04.2024 15.05.2024 15.06.2024 30.06.2024
55 15.08.2024 15.09.2024 15.10.2024 30.10.2024
56 15.10.2024 15.11.2024 15.12.2024 30.12.2024

Penxonerist Mae mpaBo penaryBaTu TEKCT CTaTei,
TIOTO/KYIOUH BiJIpelarOBaHU BapiaHT
3 aBTOPOM, a TAaKOXK HE IPUHMATH PYKOITUCH,
SIKILIO BOHHU HE BIAIIOBIJAIOTH BUMOraM
xypHairy «[IpaBoBa nepxaBay.

YKpaTHChKOIO, aHITIHCHKOIO Ta HIMEIILKOO MOBaMH

OnyOnikoBaHi MaTepiaan BitONBaOTH MO3UIII0 AaBTOPA,
siKa MOKe He 30iraTucs 3 IyMKoOIO pPeIaKirii.
3a nocToBipHicTH (PaKTIB, CTATHCTHYHUX JAHUX Ta IHIIUX MaTepiaJiB
BilNOBiaJLHiCTH Hece aBTOP 200 0c00a, sIka HaJaJa MaTepiaJl.
IepenpyxkyBanHs MaTepiaJiiB JONYCKAETHCSA 3 103BOJIY pelaKIii.
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CBIiIOITBO TIPO JIEP/KAaBHY PEECTPALIit0
JIPyKOBaHOTO 3aco0y MacoBoi iH(opmarrii
(uunne 0o 31 bepesnsi 2024 p.):

Cepis KB Ne 16843-5605I1P Big 20.07.2010 p.

3rigno 3 Pimennsam HanionanabHoil pagu Ykpainu
3 IUTaHb TeJIeOaYeHHS 1 paIiOMOBIICHHS
Ne 429 Bin 22.02.2024 p. )xypHamn 3apeecTpOBaHUI
SK IpyKOBaHE Me/lia 1 BHECEHUI
1o Peectpy cy0'ekTiB y cepi menia 3 inentudixaropom R30-02960.

[Mignucano no apyky 15.06.2024 p. @opmar 70x108/16. YM.-apyk. apk. 16,8
3am. Ne 2406-01. Tupax 100 mpum.
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